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155 CotY 470 27 Calllopnes, 670 377 0. 887y

[T A.No. 26976, In Bank. Jan. 24, 1963.]

WILLIAM B. GREENMAN, Plaintiff and Appellant, v.
YUBA POWER PRODUCTS, INC., Defendant and Ap-
pellant; TITE ITAYSEED, Defendant and Respondent.

[1] Sales—Warranties—Notice of Defects.—C(iv. Code, § 1769, re-
quiring a buyer of goads to give reasonable notice of a breach
of warranty to the seller, deals with the rights of the parties
to a contract of sale or a sale and does not provide that notice
must be given of the breaeh of warranty that arises independ-
ent of a contract of sale between the parties.

[2] Id.—Warranties.—-Warranties that arise independently of a
contract of sale between the parties are not imposed by the
sales act, but are the product of commen-law decisions that
have recognized them in a variety of situations.

[3] Id.—Warranties—Notice of Defects.—The requirement of Civ.
Code, §1769, requiring a buyer of goods to give reasonable
notice of a breach of warranty to the seller, is not an appro-
priate one for a court to adopt in actions by injured consumers
against manufacturers with whom they have not dealt.

[4] Id.—Warranties—Notice of Defects.—As between the immed-
iate parties to a sale, the notice requirement of Civ. Code,
§1769, is a sound commereial rule, designed to protect the
seller against unduly delayed elaims for damages, but as ap-
plied to personal injurics. and notice to a remote seller, it he-
comes a bhoohy-trap for the unwary.

[5] Id.—Warranties—Notice of Defects.—Even if the donee of a
combination power toci whe was injured while using it did not
give the statutory timely notice of breaeh of warranty (Civ.
Code, §$1769) to the manufacturer of the tool, the donee’s
cause of action based on representations contained in 2 bro-
chure prepared by ihe manufacturer was not barred.

[6] Negligence—Care by Manufacturer.—A manufacturer is striet-
Iy liable in tort when an article he places on the market, know-

[1] Construction, application and effeet of statutory provisions
requiring notice of breach of warranty on sale of goods, note,
71 ALR. 1149. Sce also Cal.Jur.2d, Salcs, §264; Am.Jur.,, Sales
(Ist ed § 714). :

[6] Manufacturcr’s liahility for negligence eausing injury to per-
son or damage to property of ultimate consumer or user, note,
164 A.L.R. 569. See also CalJur.2d, Neglizence, §85; Am.Jur.,
Negligence (1st ed §799). ’

McK. Dig. References: [1, 3-5] Sales, §$ 1165 [2] Sales, §110;
[6-10] Negligence, § 56(1); [11] Negligence, § 141(1).
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ing that it is to be used without inspection for defects, proves
to have a defect that eauses injury to 2 human being.

[7] Id.—Care by Manufacturers.—Although strict liability of a
manufaeturer has usually been based on the theory of an ex-
press or implied warranty running f{rom manutacturer to
plaintiff, the abandonment of the requirement of a contract
between them, the recognition that the liability is not assumed
by agreement but imposed by law, and the refusal to permit
the manufacturer to define the scope of its own responsibility
for defective products make clear that the liability is not one
governed by the law of contract warranties but by the law of
strict liability in tort.

[8] Id.—Care by Manufacturers.—Rules defining and governing
warranties that were developed to mect the needs of com-
mercial transactions eannot properly be invoked to govern
manufacturers’ liability to those injured by their defective
products unless those rules also serve the purposes for which
such liability is imposed.

[9] Id.—Care by Manufacturers.—The purposze of imposing strict
liability on a manufacturer is to insure that the costs of in-
juries resulting from defective products are borne by the manu-
facturer that put such produets on the market rathor than by
the injured persons who are powerless to proteet themselves.

[10] Id.—Care by Manufacturers.—In an action by the buyer’s
donee of a combination power tool against the manufacturer
for personal injuries sustained while using the tool, the manu-
facturer's liability did not depend solely en the express war-
ranties contained in its b:ochure wh ve imiplicit in the tool's
presence on the market was a representuticn that it would
safely do the jobs for which it was built, sinee, under such
circumstances, it was not controlling whether plaintiff
sclected the machine beeause of the statements of the hroehure,
beeause of the machine’s own appearance of cxecllenee that
belied the defect lurking beneath the surface, or heeause he
merely assumed that it would safely do the job it was built
to do.

[11] Id.—Evidence.—To extablizh the lability of the manufacturer
of a combination power tool for injuries to the buyer’s donee
of the tool while using it, it was sufficient that the donee
prove that he was injured while using the tool in a way
it was intendid to he used as a re<ult ol a defeet in design and
manufacture of which he was not aware that made the tool
unsafe for its intended use.

APPEALS from a judgment of the Superior Court of San
Diego County. Robert W. Conyers, Judge. Affirmed.
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Action by buyer’s donee of a power tool for breach of ex-
press and implied wavvanties and for poersonal injurics sus-
tained while using the power tool. Judgment for plaintiff
against defendant manufacturer and for defendant retailer
against plaintiff, affirmed.

Reed, Brockway & Ruffin and William F. Reed for Plaintiff
and Appellant.

Ilolt, Macomber, Graham & Baugh and William H. Ma-
comber for Defendant and Appellant.

Moss, Livon & Dunu, Gerold C. Dunn and Henry F. Walker
as Amici Curiae on behalf of Defendant and Appellant.

No appearance Tor Defendant and Respondent,

TRAYNOR, J—DPlaintiff hrought this action for damages
against the retailer and the manufacturer of a Shopsmith, a
combination power {ool that could he used as a saw, drill,
and wood lathe. Ile saw a Shopsmith demonstrated by the
retailer and studied a bLrochure prepared by the manufac-
turer. ITe decided he wanted a Shopswith for his home work-
shop, and his wife bought and gave him one for Christmas
in 1955. In 1957 he bought the necessary attachinents to
use the Shopsmith as a lathe for turning a large piece of
wood he wished to make into a chalice. After he had worked
on the picee of wood several times without diffieulty, it sud-
denly flew out of the machine and struck him on the fore-
head. inflicting serious injuries. About 101% months later,
he gave the retailer and the manufacturer written notice of
elaimed breaches of warranties and filed a complaint against
them alleging such breaches and negligence.

After a trial before a jury, the court ruled that there was
no evidenee that the retailer was negligent or had breached
any cxpress warranty and that the manufacturer was not
liable {or the breach of any implied warranty. Accordingly,
it submitted t& the jury ounly the cause of action alleging
breach of implicd warranties against the refailer and the
causes of action alleging nealidence and breach of express
warranties against the manufacturer. The jury returned a
verdiet for the retailer against plaintifft and for plaintiff
against the manufacinrer in the amount of $65,000. The trial
court denied the manufacturer’s motion for a new trial and
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entered judgment on the verdict. The manufacturer and
plaintiff appeal. Plaintiff sccks a reversal of the part of the
judgment in favor of the retailer, however, only in the cvent
that the part of the judgment against the manufacturer is
reversed.

Plaintiff introduced substantial evidence that his injuries
were caused by defective design and construction of the
Shopsmith, Ilis expert witnesses testified that inadequate
set serews were used to hold parts of the machine together
so that normal vibration caused the tailstork of the lathe to
move away from the piece of wood being turned permitting it
to fly out of the lathe. They also testified that there were
other more positive ways of fastening the parts of the machine
togather, the use of which would have prevented the accident.
The jury could therefore reasonably have concluded that the
manufacturer negligently constructed the Shopsmith. The
jury could also reasonably have concluded that statements in
the manufacturer’s brochure were untrue, that they con-
stituted express warranties,! and that plaintiff’s injuries were
caused by their breach.

The manufacturer contends, however, that plaintiff did not
give it notice of breach of warranty within a reasonable time
and that therefore his cause of action for breach of warranty
is barred by section 1769 of the Civil Code. Since it cannot
be determined whether the verdict against it was based on
the negligence or warranty cause of action or both, the manu-
facturer concludes that the error in presenting the warranty
cause of action to the jury was prejudicial.

Section 1769 of the Civil Code provides: ‘‘In the absence
of express or implied agrecment of the parties, acceptance of
the goods by the buyer shall not discharge the seller from
liability in damages or other legal remedy for breach of any
promise or warranty in the contract to sell or the sale. But,
if, after acceptance of the goods, the buyer fails to give notice
to the seller of the breach of any promise or warranty within
a reasonable time after the buyer knows, or ought to know
of such breach, the seller shall not be liable therefor.’’

[1] Like other provisions of the Uniform Sales Act (Civ.

*In this respect the trial court limited the jury to a consideration
of two statements in the manufacturer’s brochure. (1) “When Shop-
smith Is in Horizonal Position—Rugged construction of frame provides
rigid support from end to end. Ileavy centerless-ground steel tubing
insures perfect alignment of components.” (2) “Shounsmith maintains
its accuracy because every component has positive locks that hold
adjustments through rough or precision work.”
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Code, §§ 1721-1800), section 1769 deals with the rights of the
parties to a contract of sale or a sale. It dows not provide that
notice must be given of the breach of a warranty that arises
independently of a contract ol saie between the partios.
2] Such warranties are not imposed by the sales act, but
are the product of common-law decisions that have recognized
them in a variety of situations. (Sce Gagnre v. Bertran, 43
Cal.2d 481, 486-487 [275 P.2d 15]. and authorities eited;
Peterson v. Lamd Rubber Co., 5+ (al.2d 339, 348 [5 Cal.Rptr.
863, 353 P.2d 575]; Klein v. Duchess Sandwich Co., Ltd.,
14 Cal.2d 272, 276-283 (93 P.2d 799]; Burr v. Sherwin Wil-
liams Co., 42 Cal.2d 682, 695-696 [268 P.2d 1041]; Sowrza &
McCue Constr. Co.. Ine. v. Supciior Court, 57 Cal.2d 508,
510-511 [20 Cal.Rptr. 634, 370 P.2d 338].) It is true that in
many of these situations the court has invoked the sales act
definitions of ‘warranties (Civ. Code. §§ 1732, 1735) in defin-
ing the defen:dant’s liability, but it has done so, not because
the statutes so required, but because they provided appro-
priate standards for the wourt to adopt under the circum-
stances presented. (Sce Clinkscales v. Carver, 22 Cal.2d 72,
75 [136 P.2d 777]; Dana v. Sutton Motor Sales, 56 Cal.2d
284, 287 [14 Cal.Rptr. 649, 363 P.2d 881].)

[8] The notice requirement of section 1769, however, is
not an appropriate one for the court to adopt in actions by
injured consumers against manufacturers with whom they
have not dealt. (La Hue v. Coca-Cola Bottling, Inc., 50 Wn.2d
645 [314 P.2d 421, 4221; Chapman v. Brown, 198 F. Supp.
78, 85, affd. Brown v. Chapman, 301 F. 24 149.) [4] ‘‘As
between the iimmediate partics to the sale [the notice require-
ment] is a sound commercial rule, designed to protect the
seller against unduly delayed claims for damages. As applied
to personal injuries, and notice to a remote seller, it hecomes
a booby-trap for the unwary. The injured consumer is seldom
‘steeped in the business practice which justifies the rule,’
{James, Product Liabilily, 34 Texas L. Rev. 44, 192, 197]
and at least until he has had legal advice it will not occur to
him to give notice to one with whom he has had no dealings.”’
(Prosser, Strict Liability to the Consumer. 69 Yale T. J.
1099, 1130, footnotes omittcd.) It is true that in Jones v.
Burgermeister Brewing Corp., 198 Cal.App.2d 198, 202-203
[18 Cal.Rptr. 3111, lerry v. Thrifty Drug Co.. 186 Cal.
App.2d 410, 411 [9 Cal.Rptr. 50], Arata v. Tonegato, 152
Cal.App.2d 837, 841 [314 P.2d 130], and Maccherlein v.
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Scaly Mattrcss Co., 145 Cal.App.2d 275, 278 [302 P.2d 331],
the court assumed that notice ot breach of warranty must be
civen in an action by a consumer against a manufacturer.
Sinee in those cases, however, the court did not consider the
question whether a distinetion exists between a warranty
baxed on a contract between the parties and one imposed on
a manufacturer not in privity with the consumer, the decisions
are not authority for rejecting the rule of the La IHue and
Chapman cases, supra. (Pecterson v. Lamb Rubber Co., 54
(al.2d 339, 343 [5 Cal.Rptr. 863, 353 P.24 575]; DPcople v.
Banks, 53 Cal.2d 370, 389 [1 Cal.Rptr. 669, 348 P.2d 102].)
[51 We conclude, therefore, that even il plaintiff did not
give timely notice of breach of warranty to the manufacturer,
his cause of action based on the representations contained iin
the brochure was not barred.

Moreover, to impose strict liability on the manufacturer
under the circumstances of this case, it was not necessary for
plaintiff to establish an express warranty as defined in see-
tion 1732 of the Civil Code.® [6] A manufacturer is
strietly liable in tort when an article he places on the market,
knowing that it is to be used without inspection for defeects,
proves to have a deflect that causes injury to a human being.
Recognized first in the case of unwholesome food products,
such liability has now been extended to a varviety of other
products that create as great or greater hazards if defective.
(Peterson v. Laxib Rudber Co., 54 ("al.2d 339, 347 [5 Cal.Rptr.
863, 353 P.2d 575] [gvinding wheel]; Vallis v. Canada Dry
Ginger Ale, Inc.. 190 Cal.App.24d 35, 42-4% [11 Cal.Rpte. 823
[bottle]; Jones v. Burgcermcistcr Brewing Corp., 198 Cal.
App.2d 198, 204 {18 C(al.Rptr. 311] [bottle]; Gottsdanker
v. Cuttcr Laboralorics, 182 Cal.App.2d 602, 607 [6 Cal.Rptr.
320] [vaccine]; McQuaide v. Bridgeport Brass Co., 190 F.
Supp. 252, 254 [insect spray]; Bowles v. Zimmer Manufac-
turing Co., 277 T, 2d 868, 875 [surgical pin]; Thompson v.
Reedman, 199 F. Supp. 120, 121 [automobile] ; Chapman v.
Brown, 198 F. Supp. 78, 118, 119, affd. Brown v. Chapman,
304 F. 2d 149 [skirt]; B. F. Goodrich Co. v. IHammond, 269
. 2d 501, 504 Yautomobile tirel; Markovieh v. McKesson &
Robbins, Inc., 106 Ohio App. 265 [149 N.E. 2d 187, 186-188]

. . [ .
€ Any affirmation of fact or any promise by the seller velating to the

goods is an express warranty if the natural tendeney of sueh aflirma-
tion or promise is to indnce the buyer to purehase the goods, and if the
buyer purchases the goods relying thercon. No aflirmation of the value
of the goods, nor any statement purporting to Le a statemcent of the
seller’s opinion only shall be construed as a warranty.”
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Jhome permiment | Graham v, Botlonficdld’s, Inc,, 176 Kan.
8 [269 .24 413, 418] |hair dye]; General Motors Corp. v.
Dodson, 47 Tenn.App. 438 {338 S.W. 2d 655, 661] [auto-
mobile] ; Henningsen v. Bloomficld Motors, Inc., 32 N.J. 358
[161 A. 2d 69, 76-84, 75 \.L.IX. 21 1] [automobile]; Hinton
v. Republic Aviation Corp., 180 F. Supp. 31, 33 [airplane].)
[7] Although in these cases striet liability has usually
been based on the theory of an express or implied warranty
ranning from the manulactuver to the plaintiff, the abandon-
ment of the requirement of a contract between them, the
recognition that the liability is net assumed by agreement but
imposed by law (sce e.g., Graham v. Bottenficld’s, Inc., 176
Kan. 68 [269 P.2d4 113, 418] ; Rogers v. Toni ITome Permanent
Co., 167 Ohio St. 244 [147 N.E. 24 612, 614, 75 A.L.R. 2d
108] ; Deckeer € Sonz v, Capps, 139 Tex. 609, 617 [164 S.W. 24
828, 142 A L., 14791), and the refusal to permit the manu-
facturer to define the scope of its own respousibility for defec-
tive products (Henningsen v. Bloomficld Motors, Inc., 32
N.J. 358 [161 A. 2d 69. 84.96, 75 ATL.R. 24 1]; General
Motors Corp. v. Dodson. 47 Tenn.App. 438 [338 S.W. 2d 655,
658-G61] ; State Farm Mut. Auvto Ims. Co. v. Andcrson-Weber,
Inc., 252 Towa 1289 [110 N.'W. 24 449, 455-456]; Pabon v.
Hackensack Auto Sales, Inc., 63 N.J. Super. 476 [164 A. 2d
773, 1781 ; Linn v. Radio Ccnter Delicatessen, 169 Mise. 879
[6 N.Y.S. 2d 110, 112]) make eclear that the liability is not
one governed by the law of contract warranties but by the
law of strict liability in tort. [81 Accordingly, rules
defining and governing warranties that were developed to
meet the needs of commercial transactions eannot properly be
invoked to govern the manufacturer’s liability to those injured
by its defective products unless those rules also serve the pur-
poses for which such liability is imposed.

We need not recanvass the rcasons for imposing strict
liability on the manufacturer. They have Dbeen fully articu-
lated in the cases cited above. (Sce also 2 Harper and James,
Torts, §§ 28.15-28.16. np. 1569-1574; Prosser, Stiict Liability
to the Consumcr, 69 Yale L.J. 1099; Escola v. Coca Cola
Bottling Co.. 24 Cal.2d 453, 461 [150 P.2d 436], concurring
opinion.) [9] The purpose of such liability is to insure
that the costs of injuries pesulting from defective produets
are borne by the manufacturers that put such products on
the market rather than by the injured persons who are power-

less to protcct themsclves. Sales warranties serve this purpose
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fitfully at best.  (See Prosser, Strict Liability lo the Con-
sumer, 69 Yale T..J. 1099, 1124-1134.) [10] In the present
case, for example, plaintiff was able to plead and prove an
express warranty ouly because he read and relied on the
representations of the Shopsmith’s ruggedness contained in
the manufacturer’s brochure. Implicit in the machine’s
presence on the market, however, was a representation that
it would safely do the jobs for which it was built. Under
these circumstances, it should not be countrolling whether
plaintiff selected the machine because of the statements in the
brochure, or because of the machine’s own appearance of
excellence that belied the defect lurking Leneath the surface,
or because he merely assumed that it would safely do the jobs
it was built to do. It should not be controlling whether the
details of the sales from manufacturer to retailer and from
retailer to plaintiff’s wife were such that one or morve of the
implied warranties of the sales act arose. (Civ. Code, § 1735.)
““The remedics of injured consumers ought not to be mad.
to depend upon the intricacies of the law of sales.”” (Kcltcrer
v. Armour & Co., 200 F. 322, 323; Klcin v. Duchess Sand-
wich Co., Ltd., 14 Cal.2d 272, 282 [93 P.2d 799].) [11] To
establish the manufacturer’s liability it was sufficient tliat
plaintiff proved that he was injured while using the Shop-
smith in a way it was intended to be used as a result of a
defect in design and manufacture of which plaintiff was not
aware that made the Shopsmith unsafe for its intended use.

The manufacturer contends that the trial court erred in
refusing to give three instructions requested by it. It appears
from the record, however, that the substance of two of the
requested instructions was adequately covered by the instruc-
tions given and that the third instruction was not supported
by the evidence.

The judgment is affirmed.

Gibson, C. J., Schauer, J., McComb, J., Peters, J., Tobriner,
J., and Peek, J., concurred.

.
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