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settlement purposes only did not."*' Professors Eisenberg and Miller
updated their empirical study in 2010, with similar results.*> The
Eisenberg and Miller data is particularly helpful to courts seeking
information about trends in class action attorneys’ fee awards. As
presented, the data does not permit measurement of agency costs as
conventionally framed, or as suggested by the new model presented
above.

To assess the true nature of agency costs in class litigation,
we can, using a more complete account of class counsel, search for
data that tracks the properly-defined divergence of interests between
class counsel and the class. If my more complete description of the
plaintiffs’ attorney is correct, then it may be possible, by accounting
for variations among law firms, lawyers, and cases, to obtain more
refined information. Do firm size and internal complexity affect
case-investment strategies? Does the relationship of an attorney with
case-management authority to his firm’s internal architecture affect
his case-investment and settlement decisions? Do lawyers in class

131. See Eisenberg & Miller, Attorney Fees, supra note 36, at 76 (“The
single most important factor determining the fee is the size of the client’s
recovery.”); id. at 77 (“Risk is also usually significant: fees as a percentage of the
recovery tend to be higher in high-risk cases than in other cases, and lower in low-
risk cases.”); id. (“Settlement classes were not robustly significantly associated
with fee levels.”); id. at 67 (“We could not reject the null hypothesis as to the
presence of a settlement class in non-fee shifting cases. This result casts some
doubt on the common perception that settlement classes are suspect because they
can be vehicles for collusion between defendant and class counsel.”). For this
empirical study, Professors Eisenberg and Miller surveyed state and federal class
actions with reported fee decisions between 1993 and 2002, inclusive, in which the
fee and class recovery could be ascertained, along with additional class action data
from a previous empirical study. /d. at 28 (identifying data used for their analysis
and citing Stuart J. Logan, Jack Moshman & Beverly C. Moore, Jr., Attorney Fee
Awards in Common Fund Class Actions, 24 CLASS ACTION REP. 169 (2003), as
one of their sources for data); id at 44-46 (describing data and coding
conventions).

132. See Theodore Eisenberg & Geoffrey P. Miller, Attorney Fees and
Expenses in Class Action Settlements: 1993-2008, 7 J. EMPIRICAL LEGAL STUD.
248, 250 (2010) (“We find, regardless of the methodology for calculating fees
ostensibly employed by the courts, that the overwhelmingly important determinant
of the fee is simply the size of the recovery obtained by the class . . . . Although
the size of the class recovery dwarfs other influences, significant associations exist
between the fee amount and both the fee method used and the riskiness of the
case.... Fees were not significantly affected by the existence of a settlement
class....”).
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cases in fact have the capacity to meaningfully peg case investment
to expected fees? These are all questions that can and should be
asked. Professor Deborah Hensler’s prior work suggests one way to
gather such data: ask the lawyers who are involved in class litigation.
She and her colleagues did so, g)roﬁtably, in their survey of ten class
cases from the mid-1990s,'>’ though without focusing on the
organization structure of the individual law firms that prosecuted
such cases.'*® The outcome may not be scientific, but the case
studies were revealing, partly because they did not precisely track
the conventional understanding of class counsel. Professor Hensler
reports that by peering “into the class action fishbowl, we found a
murky picture of Rule 23(b)(3) damage class actions. In the ten
class actions we studied closely, plaintiff attorneys seemed
sometimes to be driven by financial incentives, sometimes by the
desire to right perceived wrongs, and sometimes by both.”'** Asking
more precise questions about motive would no doubt expose yet
additional fault lines, including those relating to firm structure, as
discussed above.

C. The New Model’s Complexity Enables Us to Identify
the Best Tools for Reducing Agency Costs

Proposals for reducing agency costs can be roughly divided
into two categories: first, market-based or incentive-based reforms
that are designed to better align class counsel’s perceived interests
with those of the class, and, second, direct regulation approaches,
including, for example, the formulation of generally applicable

133. DEBORAH R. HENSLER ET AL., CLASS ACTION DILEMMAS: PURSUING
PUBLIC GOALS FOR PRIVATE GAIN 5 (2000) [hereinafter HENSLER ET AL., CLASS
ACTION DILEMMAS] (“The best sources of information on class action litigation
practices are the parties, lawyers, and judges involved in class action lawsuits.”).
Professor Hensler and her colleagues selected ten class action lawsuits for “case
studies,” focusing on consumer and mass tort damages class actions. Id. at 138—
39. One major source of information for the case studies was interviews with key
participants, including outside defense and corporate counsel, plaintiff class
counsel, judges, special masters, and, in some of the cases, objectors. Id. at 142.
They also studied case-specific documents. Id. at 143.

134. Id. at 79 (discussing collusion by reference to the conduct of law firms
handling case portfolios, without regard to the complicating factors discussed
above, including firm structure).

135. Id. at 401.
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standards governing the conduct or resolution of class actions, which
typically require the court to police class counsel’s faithfulness (e.g.,
by more effectively identifying and rejecting settlements that appear
to be collusive).

The question regarding how best to address agency costs in
the class setting is reminiscent of an ongoing debate in the regulatory
compliance setting between proponents of “command-and-control”
or direct regulation (in which regulatory agencies establish not only
standards but, also, the means by which they will be achieved,
imposing penalties when the means are not adopted)'*® and
proponents of market or incentive-based regulations (which, as the
name implies, typically hold out the promise of increased profits or
reduced costs to induce desired behavior)."”” Attempts to align the
incentives of class counsel and the class members by reference to
class counsel’s perceived interest in maximizing his profit are
analogous to incentive-based regulations. In their favor, such
regulations generally require less monitoring than command-and-
control regulations. Incentive-based regulations also allow for more
flexibility by the regulated entity to develop its own processes for
meeting announced targets.13 8 «“Command-and-control” regulation is
loosely analogous to direct regulation by the courts of the adequacy
of class settlements, such as when class settlement evaluation
standards are imposed under Rule 23(e), discussed below (with the
rejection of a proposed settlement amounting to a penalty for failure

136. See Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory
State, 62 U. CHI L. REV. 1, 97 (1995) (“Command-and-control regulation is a
dominant part of American government in such areas as environmental protection
and occupational safety and health regulation. In the environmental context,
command-and-control approaches usually take the form of regulatory requirements
of the ‘best available technology’ . . ..”); see also Cass R. Sunstein, Problems with
Rules, 83 CAL. L. REv. 953, 1017 (1995) (“Rules that specify end-states are
common in modern regulation, in the form of ‘command and control’ regulation
that says exactly what people must do and how they must do it.”).

137. See Malloy, Regulating by Incentives, supra note 67, at 531-32
(explaining that market-based regulations create an opportunity to comply with
specific obligations by offering the positive incentive of increased profits or
reduced costs).

138. See, e.g., Daniel C. Esty, Revitalizing Environmental Federalism, 95
MIcH. L. REV. 570, 622 (1997) (“The use of economic-incentive-based regulatory
tools can further loosen the grip of federal regulators and give broad scope to
private actors to determine how best to meet environmental goals.”).
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to comply with counsel’s obligations). In its favor, this approach to
regulation, in general, does not depend on incentives to be properly
formulated or calibrated; the regulated entity either complies or faces
the risk of a penalty.'® To some extent, command-and-control and
incentive “regulation” in the class setting overlap.'*® For example, a
fee award could be characterized as direct regulation in a particular
class action if it penalizes plaintiffs’ counsel in that case for having
agreed to a barely-adequate settlement; that same award, however,
may also affect the incentives of other lawyers prosecuting other
class actions if they monitor fee awards in class cases. Broadly
framed, the policy question is: do we trust the “market” or the
regulator (here, the court)?'*! In the class setting, the answer to this
question—assuming we want to emphasize one form of “regulation”
of class counsel over another—depends in part on the characteristics
of class action litigation and firms, highlighted in the preceding
sections of this Article. The more complete account of class counsel,
outlined above, provides a new basis on which to tentatively
formulate specific recommendations; reform measures are most
likely to succeed if they reflect and respond to current conditions and

139. See Howard Latin, Ideal Versus Real Regulatory Efficiency:
Implementation of Uniform Standards and ‘Fine-Tuning’ Regulatory Reforms, 37
STAN. L. REv. 1267, 1330-31 (1985) (concluding that while command-and-control
regulation may not be “efficient,” more tailored approaches have not proved to be
as effective).

140. See Sunstein, Problems with Rules, supra note 136, at 1017 (“The line
between privately adaptable rules and commands is one of degree rather than one
of kind.”).

141. To help mediate this debate, Professor Malloy has developed a
“resource-allocation” model that peers inside the firm to determine whether
command-and-control or incentive-based regulations are more likely to encourage
innovation by firms attempting to comply with environmental regulations. Malloy,
Regulating by Incentives, supra note 67, at 535-36. Building on the work of
organizational theorists and considering such factors as the role of employee
attention as a scarce resource to be allocated within a firm, id at 556-58, the
subgoals (other than maximizing firm profit) communicated by the firm’s formal
and informal operating procedures and by routines of individuals or subdivisions
within the firm, id. at 560-61, and the way firm structure (e.g., specialization of
tasks) affects the distribution of information within a firm, id. at 565, Professor
Malloy suggests that regulatory choice and application should be guided in part by
our understanding of the internal structure of firms, id. at 604. 1 adopt this
proposal in this Article, below, without, however, relying upon the specific
technical language developed by Professor Malloy.
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practices.

L. The New Model’s Complexity May Enable
Tailoring of Incentive-Based Reforms

a. Firm Structure Reveals New Levers to
Align Class Counsel’s and Class
Members’ Interests

To reduce agency costs, courts and commentators have
promoted reforms designed to more closely align the interests of
class counsel and class members, focusing on two moments in class
litigation: the appointment of class counsel (e.g., ensuring that sub-
classes with distinct interests are separately represented by class
counsel'*? or conducting auctions'*’) and the award of fees to
successful counsel (e.g., the methodology used to calculate fees).'**
The more complete account of class counsel outlined in this Article
presents at least the opportunity to better tailor these incentives.

142. In Amchem, confronting a mass tort settlement class involving asbestos
claims, the Supreme Court added its imprimatur to several years of efforts by
various lower courts to better define the limits of Rule 23, by describing the
(limited) relevance of settlement to the certification determination. 521 U.S. at
621 (“[I]f a fairness inquiry under Rule 23(e) controlled certification, eclipsing
Rule 23(a) and (b), and permitting class designation despite the impossibility of
litigation, both class counsel and court would be disarmed.”). In the process, the
Court alse refashioned the adequacy of representation determination under Rule
23(a)(4), to focus more squarely on class counsel’s economic interests. Id. at 626
(finding representation to be inadequate when presently-injured and exposure-only
settlement class members were lumped together in a single class). The Court took
a similar approach to assessing adequacy of representation by reference to class
counsel’s perceived economic interests in Ortiz v. Fibreboard Corp., another
proposed asbestos settlement class. 527 U.S. 815, 855-56 (1999) (“[E]ven
ostensible parity between settling nonclass plaintiffs and class members would be
insufficient to overcome the failure to provide the structural protection of
independent representation as for subclasses with conflicting interests,” including
persons with present and future injury claims, who should have been divided into
separate subclasses “with separate representation to eliminate conflicting interests
of counsel.”).

143. See supra notes 31 and 35 (citing journal articles discussing the use of
auctions in class action cases).

144. See supra notes 31 and 36-37 (citing journal articles discussing
attorney fees in class action cases).
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Three examples illustrate approaches that could be explored in
reliance upon a more complete account of class counsel.

First—though, as noted, more data is needed to verify this
hypothesis—it is possible that the natural instinct of many MDL
judges to gravitate toward larger firms when selecting counsel for
leadership positions is more than mere bias. As discussed in Section
II1, above, that strategy or preference may actually increase the
likelihood that lawyers working on those cases will feel less pressure
to make case-investment and settlement decisions driven
predominantly by their interest in maximizing their law firm’s profit.
That preference could be converted into a presumption when courts
are selecting among firms competing for appointment as class
counsel.

Second, to refine the project of interest alignment and thus
reduce possible agency costs, courts could appoint individual
attorneys, rather than firms, and, moreover, could restrict the
appointed attorneys’ opportunity to delegate case-management
authority within the firm. In the BP MDL, Judge Barbier did just
that.'"* He effectively pierced the firm and required that it make
internal case staffing decisions in accordance with his dictates.'"*® A
more complete account of class counsel suggests that Judge
Barbier’s instinct was correct. However, by disproportionately

145. See Case Mgmt. Order No. 8 at 2, In re Oil Spill, 747 F. Supp. 2d 704
(E.D. La. 2010), available at http://www.mslitigation
review.com/uploads/file/MDL%20Steering%20committee%20order.pdf (“The
appointment to the PSC and/or Executive Committee is of a personal nature.
Accordingly, the above appointees cannot be substituted by other attorneys,
including members of the appointee’s law firm, to perform the PSC’s exclusive
functions, such as committee meetings and court appearances, except with prior
approval of the Court.”).

146. See Malloy, Regulating by Incentives, supra note 67, at 536 (“[Wlhat
goes on inside the firm matters, and regulators should pay attention to this point in
designing and implementing regulation.””); Malloy, Regulation, Compliance and
the Firm, supra note 68, at 460 (“Admittedly, the notion that regulators should
reach within the firm to purposefully and directly alter the management function
challenges the longstanding presumption in the compliance literature against such
intervention. Given, however, what we now know about the internal workings of
firms and other organizations, the time has come to revisit that presumption.
Research on bounded rationality, organizational inertia, and cognitive biases
demonstrates that firms and the individuals within them are much less efficient and
adaptive than is typically assumed.”).
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appointing senior partners who presumably have greater equity
stakes in their firms, he may have exacerbated the agency cost
problems predicted by the conventional account of class counsel.
Cabining considerations like experience and skill (factors relevant to
appointment to a leadership position, but not necessarily relevant to
reducing agency costs), the “best” lawyer may be one who is likely
to be less identified with the firm in which he practices, and thus less
focused on maximizing its fees.

Third, when considering the effects of fees on lawyer
incentives, courts and commentators can, equipped with a more
complete account of plaintiffs’ class counsel, be mindful of the ways
law firm internal structure may enhance or detract from expected
fees as an effective lever for aligning interests of class counsel and
the class. Is a particular fee award methodology likely to induce
plaintiffs’ attorneys to make the “correct” investment in a particular
class action? The answer is that it depends, at least in part, on who is
running the case and on his particular relationship with his firm; it
also depends on the extent to which case value is capable of
reasonably precise estimation at the time case-investment decisions
are being made. In a large class action, where case value is
indeterminate and the lawyer making case-management decisions
does not perceive his own interests to appreciably turn on the fee
calculation methodology, the fee lever may not have the desired
effect.

b. Why Tailored Incentives May Fail

There are a number of reasons to doubt the effectiveness of
tailored incentive-based efforts to better manage agency costs in
class actions. First, to the extent such reforms seek to control how
law firms allocate intra-firm case-management authority, they may
unduly invade law firm autonomy; after all, the law firm, as a whole,
presumably bears the costs of prosecuting litigation and should
arguably have the opportunity to influence the case-management
decisions made by individual attorneys (even if, as I argue above,
that rarely happens in practice). Moreover, case staffing changes
over time and is exceedingly difficult for a court to police. In short,
it is not clear that any one lawyer’s incentives will or should shape
all case-investment and settlement decisions in each case.
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Second, complexity may provide more insight, but it does not
necessarily identify a more effective lever for reducing agency costs
by manipulating incentives. As noted, the factors suggesting an
absence of cohesion within a firm regarding the presumed goal of
maximizing firm profit do not necessarily suggest that the interests
of lawyer and clients are better aligned; instead, they may simply
diverge in ways the conventional account of class counsel does not
contemplate. A lawyer may over-invest or under-invest in litigation,
or pursue his own interests at the expense of the class, in any number
of ways unrelated to maximizing law firm profit.

Third, there are costs associated with too nuanced an
approach to either attorney selection or to fees, in terms of court
time, as well as errors. Courts will need to evaluate much more
information to select and pay counsel involved in litigation when
attempting to factor into their analysis the effects of law firm
structure on attorney incentives or on attorney sensitivity to fee-
driven incentives, in particular. To the extent courts attempt to direct
internal firm case staffing, courts may need to police the staffing of
class cases, a time-consuming and possibly futile task. Courts also
lack information about the way each attorney working on a case is
positioned within his law firm structure, something that changes over
time. For these reasons, courts are likely to make errors or likely to
resist this kind of micromanaging.

Finally, reducing agency costs is just one goal of court
intervention in both the selection and payment of class counsel; Fed.
R. Civ. P. 23(g), addressing selection of class counsel, considers
multiple factors—such as experience—which are not designed to
align interests, but are, instead, designed.to promote competent
representation.’*’  Rule 23(h), authorizing a court to award
“reasonable” attorney’s fees in class actions,'*® requires courts to
consider factors—including the reaction of the class, or the “skill and
efficiency of the attorneys involved”—that, at best, only tangentially
relate to the project of reducing agency costs by better aligning the

147. See FED. R. Civ. P. 23(g)(1)(A) (listing, among other factors to be
considered when a court selects class counsel, class counsel’s “knowledge” and
“experience”).

148. FED.R.Civ.P. 23(h).
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interests of class counsel and the class.'* Those competing goals
may not be served by an undue focus on ex ante interest alighment.

2. Complexity Counsels in Favor of
Rehabilitating the Trial Court Judge to
Minimize Agency Costs

How can we best address the problem of agency costs in
class litigation, such as it is? It may not be by constructing a better
hypothetical plaintiffs’ class action attorney, ascribing to him limited
incentives, and then manipulating those incentives to ever-more-
closely align his presumed interests with those of the class members.
Because of the variety of incentives potentially influencing class
counsel’s case-investment and settlement calculus, it is easy to rely
too heavily on market-based (interest alignment) approaches to
reducing agency costs. Instead, though commentators have generally
low opinions of the ability of judges to directly regulate class
counsel and weed out bad settlements,'™® the trial court judge—

149. See, e.g., Gunter v. Ridgewood Energy Corp., 223 F.3d 190, 195 n.1
(3d Cir. 2000) (listing factors to be considered by courts when determining a
“reasonable” fee in class cases).

150. See, e.g., Coffee, Accountability and Competition, supra note 2, at 413
(noting that the need for judicial approval of class settlements has had “only
marginal success at best” in reducing agency costs); see also Samuel Issacharoff,
Class Action Conflicts, 30 U.C. DAVIS L. REv. 805, 829 (1997) (“The same
problems that confront courts in the settlement context are present throughout class
action litigation. No matter how virtuous the judge, the fact remains that courts are
overworked, they have limited access to quality information, and they have an
overwhelming incentive to clear their docket. They cannot reliably police the day-
to-day interests of absent class members.”); Richard Marcus, Reviving Judicial
Gatekeeping of Aggregation: Scrutinizing the Merits on Class Certification, 79
GEO. WASH. L. REV. 324, 348-49 (providing a particularly nuanced analysis of the
trial court’s ability to serve a gatekeeper function generally, and noting: “The
detail provided by amended Rule 23(e) does not alter the reality that judges
performing this task [of reviewing proposed class settlements] are doing a job
quite different from traditional adjudication . ... Ultimately, what they must do is
become regulators, sensitive both to the dynamics of litigation activity and the
underlying concerns of the body of law that give rise to the claims asserted.”);
Rubenstein, The Fairness Hearing, supra note 32, at 1438 (arguing that the
fairness hearing deserves “more, not less, attention,” and noting that some
commentators have “essentially given up on the judiciary’s ability to provide real
class action oversight; indeed the [agency cost and collateral attack] literature is
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properly guided by better-articulated settlement evaluation standards
and by better evidence regarding case value—may be worth
rehabilitating. That is, direct regulation of class counsel, especially
at the final approval hearing stage of class litigation, may have a
greater role to play in the ongoing project of managing agency costs.

Courts currently assess the substantive fairness of proposed
class settlements by reference to criteria that are too loose to
properly weed out bad settlements, whether such settlements are
caused by misaligned interests not captured by the conventional
account of class counsel, or even, just by ineffective lawyering.""
The Second Circuit’s test, articulated in City of Detroit v. Grinnell
Corp.'>® in 1974, remains good law in that jurisdiction153 and is
typical.'>  The “Grinnell factors” include: (1) the complexity,
expense, and likely duration of the litigation; (2) the reaction of the
class to the class settlement notice; (3) the stage of the proceeding;

largely motivated by this failure. Market-focused scholars locate monitoring
outside of the judiciary and then rarely ponder what effect their proposals ought to
have on the fairness hearing that will inevitably take place; it appears implicit that
if the monitoring mechanism works, it does not really matter what the judge does
at the end of the show, so long as she simply lowers the curtain”).

151. See Jonathan R. Macey & Geoffrey P. Miller, Judicial Review of Class
Action Settlements, 1 J. LEGAL ANALYSIS 167, 168 (2009) (“Review of class action
settlements takes the form of a list of factors uncertain in scope, ambiguous in
meaning, and undefined in weight.”).

152. 495 F.2d 448 (2d Cir. 1974).

153. Grinnell remains good law on the issue of the settlement approval
factors. The Second Circuit has retreated, however, from the position it staked out
in Grinnell favoring the lodestar approach on fees. See Goldberger v. Integrated
Res., Inc., 209 F.3d 43, 49-50 (2d Cir. 2000) (embracing percentage methodology
for calculating class action fees as an option).

154. See, e.g., Sullivan v. D.B. Invs., Inc., 667 F.3d 273, 319 (3d Cir. 2011)
(citing as the doctrinal core of the settlement approval analysis the test articulated
by the Third Circuit in Girsh v. Jepson, 521 F.2d 153, 15657 (3d Cir. 1975)
(directing trial courts faced with proposed class action settlements to consider,
under Rule 23(e), when assessing the settlement’s adequacy: “(1) The complexity,
expense, and likely duration of the litigation; (2) the reaction of the class to the
settlement; (3) the stage of the proceedings and the amount of discovery
completed; (4) the risks of establishing liability; (5) the risks of establishing
damages; (6) the risks of maintaining the class action through the trial; (7) the
ability of the defendants to withstand a greater judgment; (8) the range of
reasonableness of the settlement fund in light of the best possible recovery; and (9)
the range of reasonableness of the settlement fund to a possible recovery in light of
all the attendant risks of litigation™)).
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(4) the risks of establishing liability; (5) the risks of establishing
damages; (6) the risks of maintaining the class action through trial;
(7) the defendant’s ability to withstand a greater judgment; (8) the
“range of reasonableness of the settlement fund in light of the best
possible recovery”; and (9) the “range of reasonableness of the
settlement fund to a possible recovery in light of all the attendant
risks of litigation.”'>> These approval criteria are too vague in both
formulation and application. In formulation, the factors fail to
specifically identify the recurring settlement structures that generate
hostility to class aggregation. In application, the class settlement
final approval criteria deployed in most Circuits rely too heavily on
ex ante indicia of structural fairness to justify settling counsel’s
determination of settlement value, presuming fairness, in many
jurisdictions, of class settlements ‘“reached in arm’s-length
negotiations between experienced, capable counsel after meaningful
discovery.”'>®

Patently unfair settlement structures can easily be identified,
and either presumptively disfavored—such that a much higher
showing would be needed in order to justify either preliminary or
final approval—or barred. @ CAFA already disfavors coupon
settlements, though it seeks to curb abuse using market incentives by
requiring that the fee award in such settlements “shall be based on
the value to class members of the coupons that are redeemed.”"’
The Federal Judicial Center’s MANUAL FOR COMPLEX LITIGATION
lists settlement red flags, though it does not suggest that judges
necessarily presume the inadequacy of settlements with these
provisions." Another recent list of inappropriate settlement

155. City of Detroit, 495 F.2d at 463.

156. Wal-Mart Stores, Inc. v. Visa U.S.A. Inc., 396 F.3d 96, 116 (2d Cir.
2005) (quoting MANUAL FOR COMPLEX LITIGATION § 30.42 (3d ed. 1995)). See
also In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 535 (3d Cir. 2004)
(reaffirming the Circuit’s commitment to requiring a “presumption of fairness
when reviewing a proposed settlement where: ‘(1) the settlement negotiations
occurred at arm’s length; (2) there was sufficient discovery; (3) the proponents of
the settlement are experienced in similar litigation; and (4) only a small fraction of
the class objected’” (quoting /n re Cendant Corp. Litig., 264 F.3d 201, 232 n.18
(3d Cir. 2001))).

157. 28 U.S.C. § 1712 (2006).

158. MANUAL FOR COMPLEX LITIGATION, supra note 78, §22.923
(identifying as “things to avoid in mass tort settlement,” among others: (1) treating
similarly situated persons differently, (2) splitting claims of class members via
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provisions comes from federal trial court Judge William Alsup, who,
in his “Notice Regarding Factors to Be Evaluated for Any Proposed
Class Settlement,” which he has issued in a number of pending class
cases,"” expresses skepticism of specific settlement structures, like
overly-broad releases, 8 reversionary funds married to unduly
difficult claims programs,'® or, even, agreements between the
settling counsel as to class counsel’s fees.'® The point here is not
that Judge Alsup’s list is perfect, but that it heads in the correct
direction: obviously-unfair settlement provisions can and should be
expressly identified and either barred or disfavored. Judge Alsup’s
list of factors goes well beyond Rule 23(e)’s “fair, reasonable, and
adequate” standard for final applroval,163 and, also, is much more
specific than the multi-factor tests for settlement approval that have
been articulated by various appellate courts.

Judge Alsup’s “Notice” provides useful guidance, too, on the
evidentiary support that could be required in every class action case
to establish the adequacy of a proposed settlement’s value. Judge
Alsup suggests, specifically, that class counsel should prepare a
“final expert class damage report” as part of his “due diligence” on
behalf of the class, and, presumably, before settling the class

settlement, (3) disparate treatment of inventory or future-injury claims, (4) overly-
strict eligibility criteria, and (5) restrictions on opt outs).

159. See, e.g., Thoms v. Officemax N. Am. Inc., No. C 11-02233 (N.D. Cal.
June 8, 2011), available at http://docs.justia.com/cases/federal/district-
courts/california/candce/3:2011cv02233/241512/13 (showing an example of Judge
Alsup’s application of his “Notice Regarding Factors to Be Evaluated for Any
Proposed Class Settiement” to a pending case); Xavier v. Philip Morris USA Inc.,
No. C 10-02067, (N.D. Cal. Mar. 21, 2011), available at
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2010cv0206
7/227577/84 (explaining factors Judge Alsup expects counsel to consider in
structuring class action settlements). All further references herein are to the
version of the Notice Judge Alsup issued in Xavier.

160. Xavier, No. C. 10-02067 at 2.

161. Id. at3.

162. Id. at 3-4.

163. FED. R. Civ. P. 23(e) was helpfully amended in 2003 to provide
direction to trial courts which earlier iterations of the Rule lacked. In addition, the
Committee Note to Rule 23 now provides additional useful guidance. However,
even the amended Rule 23 lacks the kind of specificity that could be considered as
part of the next step in guiding the exercise of trial court discretion with respect to
proposed class settlements.
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claims.'®* Recognizing the limits of the project of interest alignment
as a way of ensuring fair settlements, courts could also insist upon
some acceptable method of non-binding sampling (for settlement
purposes), conducted by or before a competent neutral, to be
developed as a rough proxy for the value of the litigation, prior to
and as a basis of settlement discussions in damages class actions.'®
Giving more precise content to what constitutes a fair and adequate
settlement, including the use of sampling or formulas to create a
comparison point for settlement value, may enhance the likelihood
that class action settlement values will more closely reflect case
value: in every case, there would at least be a fixed start for purposes
of assessing the adequacy of settlement amount, something that
current practices and doctrine do not create or require.'%
Identification of the precise sampling procedures best able to
generate reliable figures for case value is a separate topic, in and of
itself, and one that has already been the subject of some inquiry.'®’

164. Xavier, No. C. 10-02067 at 2.

165. MDL courts (to which related cases on file in the federal system are
transferred pursuant to 28 U.S.C. § 1407) routinely use bellwether trials designed
for a similar purpose. See Eldon Fallon, et al., Bellwether Trials in Multidistrict
Litigation, 82 TUL. L. REV. 2323, 2332-42 (2008) (describing the mechanics and
benefits of using the modern “informational approach” to bellwether trials, i.e.,
individual cases within the aggregate selected for trial because they involve
representative facts, claims or defenses). However, the use of bellwether trials or
of other sampling methods is not currently required to justify settlement value in
aggregate litigation.

166. Settling parties who wish to deviate from case value by settlement
could be required to justify any such variance. For example, sampling variability,
the parties’ risk preferences, and litigation transaction costs could all justify some
level of deviation from the values produced by whatever formula is ultimately
employed to assess case value.

167. See, e.g., Luke McCloud & David Rosenberg, 4 Solution to the Choice
of Law Problem of Differing State Laws in Class Actions: Average Law, 79 GEO.
WasH. L. REV. 374, 378 (2011) (“Our principal contribution is a basic,
straightforward point: the average of the differing state laws is, as a practical
matter, the actual law that governs the choice a business will make. It expresses
the choice that the multiple states involved expect, and presumably want, a
business to make regarding whether and how safely it should engage in activities
involving interstate risk.”); see also Michael J. Saks & Peter David Blanck, Justice
Improved: The Unrecognized Benefits of Aggregation and Sampling in the Trial of
Mass Torts, 44 STAN. L. REv. 815,.839 (1992) (“We already have noted one flaw
in the imagery of the archetypal civil trial: The verdict appears precise and
individualized, but in reality it is only a sample of one from a wider population of
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The rough contours of possible sampling procedures can easily be
imagined; “settlement by formula” would at most require the
universal application of current best practices, rather than the
invention of wholly new procedures.

In Wal-Mart Stores, Inc. v. Dukes, the Supreme Court,
confronting an expansive Title VII gender discrimination class
asserting pay and promotion claims, rejected the use of statistical
sampling in lieu of additional individual proceedings to calculate the
amount of any back pay owed to class members asserting pattern-or-
practice claims.'® The Ninth Circuit, addressing manageability and
due process concerns, had suggested that the Dukes trial court could
determine a back pay award using procedures analogous to those
approved by the Ninth Circuit in Hilao v. Estate of Marcos,'® a class
action involving approximately 10,000 victims of torture and other
abuse, where the court appointed a special master under Federal Rule
of Evidence 706 to select a statistically valid sampling of claims for
purposes of calculating aggregate damages.'”® The Supreme Court
in Dukes characterized that approach as “Trial by Formula,” and
rejected it as a violation of the Rules Enabling Act, 28 U.S.C.
§ 2072(b).!”" Other courts, faced with similar proposals in different
substantive law settings, have rejected the use of statistical sampling
to prove and allocate class damages (often called “fluid recovery”)
on C0r117sztitutional grounds, as a violation of defendants’ Due Process
rights.

possible outcomes. The illusion that individualized adjudication provides a
precision that aggregation lacks is nothing more than that, an illusion.”); Byron G.
Stier, Jackpot Justice: Verdict Variability and the Mass Tort Class Action, 80
TEMP. L. REV. 1013, 1044-51 (2007) (surveying legal commentary on the use of
statistical sampling in mass torts).

168. 131S.Ct. 2541, 254546 (2011).

169. 103 F.3d 767, 782-87 (9th Cir. 1996).

170. Dukes v. Wal-Mart Stores, Inc., 603 F.3d 571, 625-26 (9th Cir. 2010).

171. Dukes, 131 S. Ct. at 2561 (stating that the Rules Enabling Act, 28
U.S.C. § 2072(b), provides that federal rules of procedure cannot be used to
“abridge, enlarge, or modify any substantive right”).

172. See, e.g., McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 231-32 (2d
Cir. 2008) (rejecting use of statistical sampling and averaging to both calculate and
allocate aggregate class damages as a violation of the Rules Enabling Act and of
defendants’ due process rights: “When fluid recovery is used to permit the mass
aggregation of claims, the right of defendants to challenge the allegations of
individual plaintiffs is lost, resulting in a due process violation™).
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None of these doctrinal concerns impedes “settlement by
formula,” i.e., the use of statistical sampling to connect settlement
and case value. Requiring specific evidence as a condition of
approval of proposed class settlements neither violates the Rules
Enabling Act, nor poses a threat to any party’s Constitutional rights.
It does, however, squarely address one of the most troubling
difficulties with regard to the evaluation of any class settlement, i.e.,
the relative indeterminacy of case value. The exact content of a
valuation process could be tailored to the size and nature of a case or
category of litigation. The only real requirement is that the valuation
method be reliable. For example, settlement by formula could
involve the use of court-appointed experts to sample and value
claims, as the trial court did in Hilao,'” or bellwether trials'™ of a
statistically valid sampling of relevant categories of individual
claims, or the adjudication of a sampling of representative claims
before a neutral arbitrator. While any procedure would be subject to
strategic behavior by settling parties, trial courts would at least have
a target category of evidence on which to insist, the quality of which
the courts could regulate.

Settlement by formula sets a benchmark for case value
against which any seftlement can be compared, and thus takes
pressure off of ex ante structural interest-alignment or market-based
approaches to ensuring fair process and outcomes. A properly
conducted sampling would also address allocation issues within
settlement classes, taking pressure off of courts concerned about
conflicts within classes, under Rule 23(a)(4) or 23(g). Requiring this
kind of procedure could also have ancillary benefits, such as
reducing the effectiveness of reverse auctions'”> among competing
groups of plaintiffs’ counsel. In addition, the requirement of specific
kinds of proof of case value would enable legitimate (non-
professional) objectors to more meaningfully participate in the
settlement evaluation process; currently, settlement value is one of

173. See supra note 169 and accompanying text.

174. See supra notel 65 and accompanying text.

175. See Negrete v. Allianz Life Ins. Co. of N. Am., 523 F.3d 1091, 1099
(9th Cir. 2008) (“A reverse auction is said to occur when ‘the defendant in a series
of class actions picks the most ineffectual class lawyers to negotiate a settlement
with in the hope that the district court will approve a weak settlement that will
preclude other claims against the defendant.”” (quoting Reynolds v. Beneficial
Nat’l Bank, 288 F.3d 277, 282 (7th Cir. 2002))).
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the hardest things for a class member to assess, or for a potential
objector to criticize, because it is so difficult to ascertain, and
because case value, at the moment, tends to be deemed to be
whatever the settling parties say it is, after arm’s-length negotiation.
This notion results from the widespread use of a presumption of
fairness, one which should be abandoned in favor of a more rigorous
inquiry regarding the fairness of class settlements.

By giving specific, clear content to the approval criteria for
class settlements, in the form of specifically-enumerated disfavored
settlement terms, and by reducing uncertainty at the settlement
evaluation stage regarding case value, we can better equip the trial
court to facilitate class action settlements that are truly fair and
adequate without placing undue emphasis on whether, in any given
case, class counsel’s and class members’ interests may or may not
have been formally aligned.






