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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA
)
)
)
)
)

FRANK POTTER et al..
Plaintiffs and Respondents,
V.

)

)

FIRESTONE TIRE AND RUBBER CO.

)
)

Defendant and Petitioner.

)
)

RESPONDENTS* BRIEF ON THE MERITS
On Appeal From the Judgment of the Superior Court
of the State of cSlifomia, Monterey
The Honorable Robert O'Farrell, Judge
Review of the Decision of the Court of Appeal
Sixth District
STATEMENT OF THE CASE
Preliminary Statement
This is an appeal from a judgment in an action by plaintiffs and respondents, Frank
and Shirley Potter and Joe and Linda Plescia, against defendant and petitioner Firestone
Tire and Rubber Company ("Firestone"), which dumped toxic chemicals at a prohibited
waste disposal site adjacent to plaintiffs properties thereby contaminating respondents'
water supply. (C.T. 1045.) In 1985. the Potters and Plescisas filed separate actions for
damages and injunctive relief against defendants Salinas Disposal Service, Rinaldo Rossi,
the City of Salinas, and Firestone. (C.T. 15,65.) The complaints against defendants City
of Salinas, Salinas Disposal Service, and Rinaldo Rossi were dismissed with prejudice on
June 15, 1987. (C.T. 622, 629.) Respondents' complaints against Firestone were
consolidated and came to trial before the Superior Court of California, County of
Monterey, sitting without a jury on July 13,1987. (C.T. 1044.)
On December 31.1987. judgment was entered in favor of respondents. Firestone
was held liable to the Potters and Plescias on the theories of negligent infliction of
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emotional distress, intentional infliction of emotional distress, and strict liability. (C.T.
1049, 1051,1053-54.) The court awarded compensatory damages for respondents' fear of
cancer, psychological damage, disruption of lives, and medical monitoring, as well as
punitive damages. (CT. 1060.)
On July 22, 1988 Firestone made a motion to set aside the judgment or, in the
alternative, for a new trial. (C.T. 1366.) Both motions were denied. (C.T. 1366.)
Defendant Firestone filed a notice of appeal on August 19,1988. (C.T. 1381-82.) On
November 15.1990, the Court of Appeal, Sixth District, reversed an order after judgment
directing defendant to pay costs and interest, and also reversed an award of damages for
medical monitoring, but in all other respects affirmed the trial court’s judgment. Potter v.
Firestone Tire and Rubber Company. 225 Cal. App. 3d 213 (1990). Review was granted
on March 1, 1991.
Statement of Facts
Firestone Tire and Rubber Company operated a tire manufacturing plant near
Salinas, California from 1963 until it closed in approximately June of 1980. (C.T. 1045.)
Throughout its existence, the plant produced hazardous wastes which were byproducts of
the tire manufacturing process, including semi-liquid toxic chemicals, liquid waste oils,
liquid tread end cements, and solvents. (C.T. 1048.) This waste contained an array of
toxins including both benzene and vinyl chloride which are known to be among the most
potent human carcinogens. (C.T. 1054; R.T. 8700.)
In 1967, Firestone entered into a contract with Salinas Disposal Service ("SDS") to
collect the plant's waste and deposit it at the Crazy Horse Landfill. (C.T. 1045,1048.)
The Crazy Horse Landfill is classified as a class n sanitary landfill. (C.T. 1051.) Crazy
Horse lies in northern Monterey County between the Pajaro River and the Salinas River
valleys to the north and south, respectively, with the Monterey Bay to the west (Ex. 317.)
Toxic substances and liquids are not permitted at a class II dump because of the possibility
that the substances will leach into the groundwaicf and cause contamination. (C.T. 1049.)
2

Firestone concedes that from the very beginning of this contractual relationship Mr.
Rossi, the general manager of SDS, "unequivocally made it known to the defendant that no
solvents, cleaning fluids, oils or any liquids were permitted in the landfill." (C.T. 1048.)
Despite this unequivocal prohibition, from 1%7 until the plant ceased its operation
Firestone improperly sent all of its manufacturing waste to the Crazy Horse Landfill, except
for a brief period of time starting in 1977 when some of its hazardous waste was properly
disposed of at a class I dumpsitc. (C.T. 1045.)
Firestone knew that its improper waste disposal practices might cause health
hazards. On May 27, 1977, Mr. M.G. Couiy, Firestone plant engineer in charge of
environmental matters, issued a memorandum detailing how the disposal of liquid wastes
was to be handled. (Ex. 201-15.) "This memorandum reflected the increased knowledge
regarding the dangers involved with the careless disposal of hazardous wastes and it
represented the official policy of the plant on that subject" (C.T. 1052) Although token
efforts were made to take the toxic waste materials to a class I dumpsite, even those efforts
were short-lived. (C.T. 1052-53.) Noncompliance with the policy quickly became the
rule, prompting the plant engineer to issue another memo decrying the lack of compliance
and stressing the fact that such compliance was required by California law. (C.T. 105253.)
The plant's production manager was particularly hostile to the policy. He had been
sent to Salinas from corporate headquarters in Ohio to turn the plant around and make it
more profitable. (C.T. 1053.) Distressed that the additional cost of properly disposing of
the waste was cutting into Firestone's profits, he directed his subordinate to not "go off
willy-nilly^ith this thing, and, you know, keep it under control, because it was relatively
expensive." (R.T. 3848.) As a result. Firestone continued its full scale, systematic
dumping of toxic wastes at Crazy Horse. (C.T. 1053.) The trial court found this active
discouraging of compliance solely for the sake of reducing costs "outrageous” and
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"reprehensible" conduct which amounted to a "conscious disregard for the rights and safety
of others." (C.T. 1053. 1059.)
Among the "others" whose rights and safety were affected by the actions of
Firestone are the respondents. (C.T. 1045.) Frank and Shirley Potter and Joe and Linda
Plcscia owned neighboring homesitcs adjacent to the Crazy Horse Landfill, (C.T. 1045.)
Frank and Shirley Potter purchased their property in October of 1968 and resided there
until the property was condemned in 1985. (R.T. 8243.) During that period of time they
made many improvements including landscaping, a bam, and fences. (R.T. 8245.) When
they purchased the property, they were looking forward to making it their permanent home,
and were informed by the seller that in ten to fifteen years the landfill would close and be
replaced by the Salinas Recreation Center and golf course. (R.T. 8245.) In addition to
raising their children on the property, the Potters operated a successful quarter-horse
breeding operation known as the Crazy Horse Ranch out of their home. (R.T. 8249.) At
the time they were forced to leave their home, the Potters had just begun a horse boarding
operation on their property. (R.T. 8273.) Both the Potter and Plescia homesiies are now
condemned. (C.T. 1059; R.T. 8246-47.)
Because of their proximity to the dump, the Potters were able to observe the site.
Frank Potter recalls on several occasions seeing the blue and black barrels of the sort
Firestone used to dispose of their hazardous liquid wastes. (R.T. 8275.) On those
occasions he observed "whitish, grayish looking stuff." and "brownish black looking
gooey stuff’ oozing out of the barrels. (R,T. 8275.) That Firestone disposed of its wastes
in such a careless manner is corroborated by the testimony of Joe Guillen, a truck driver
who transp^ed Firestone's waste in blue and black barrels to the Crazy Horse Landfill
where he dumped them. (R,T. 11624.) When dumped off the back of the truck, those
barrels which were not properly sealed "obviously spilled," while Crazy Horse employees
"would open the caps ... letting the liquid flow out of the drums" which had been sealed.
(R.T. 11627.) Furthermore, these toxic chemicals apparently were spilled outside of the
4

landfill site. Mr. Guillen testified that when he entered the Crazy Horse site, “the stuff was
dripping off the bed of the truck. You couldn’t miss it.” (R.T. 11641.)
In 1984 the Potters and Plescias first discovered that toxic chemicals had
contaminated their domestic water wells. (C.T. 1045.) Firestone attempted to claim that
none of its acts could have caused the contamination; however, the trial court found that
"expert testimony established that this particular array of chemicals is specific to rubber
manufacturing and that Firestone was the only entity in the area engaged in that type of
production." (C.T. 1046.) Furthermore, after examining test results comparing chemicals
migi'ating off site from under the Firestone plant with those found in respondents’ drinking
water, the trial court found "that the comparisons form a virtual 'fingerprint' identifying
Firestone as the source of the contaminants." (C.T. 1046.) The chemicals which
respondents have ingested and absorbed as a result of Firestone's illegal hazardous waste
disposal include benzene, toluene, chloroform, 1,1,1-trichlorocthene, methylene chloride,
tetrachloroethene, and vinyl chloride. (C.T. 1054.) Of these, benzene and vinyl chloride
are known to be carcinogenic to humans, while most of the omers are strongly suspected to
be carcinogenic. (C.T. 1054; R.T. 8700.)
The trial court found that each respondent has suffered severe emotional distress as
a direct result of Firestone's intentional acts. (C.T. 1054.) All have testified to a variety of
physical symptoms which they attribute to the contamination and which experts have
testified as chai'acteristic of chemical poisoning. (C.T. 1055, R.T. 8315.) Additionally,
although the expert wimesses disagreed on the extent and nature of respondents' distress,
the trial court concluded, "that they all have suffered, to varying degrees, psychiatric
damage as^result of the contamination of their wells." (C.T. 1057.) Frank Potter even
considered suicide as a result of this ordeal. (R.T. 8285.) Expressing his despondence
when faced with the loss of his health, home, and security, Mr. Potter stated, "I didn't
know whether we'd ever be able to have another home, and we loved that place. We had

growed [sic] our family there ... and I’ll have to admit, I was angry at people for taking
that all away." (R.T. 8285.)
In addition to respondents' present emotional conditions, "they look forward to a
lifelong fear of developing serious and possibly terminal illness." (C.T. 1054.) Of
particular concern here is respondents’ increased susceptibility to serious disease,
especially cancer. (C.T. 1055.) Although there is no way to precisely quantify the risk
because scientists "lack knowledge and understanding of mechanisms of carcinogenesis,”
(R.T. 12036) the trial court found that a prolonged period of exposure to carcinogens such
as was imposed upon respondents by the actions of Firestone, ’’substantially increases the
susceptibility to disease." (C.T. 1055.) In light of this substantial increase in susceptibility
to disease, respondents’ fear of cancer is reasonable and ’’corroborated by substantial
medical and scientific opinion." (C.T. 1056.) Further, Frank Potter’s fear is exacerbated
by his personal knowledge that his friend John Bernard, a longtime Firestone employee,
died of leukemia caused by exposure to the same toxic chemicals which the respondents
ingested in their contaminated water supply. (R.T. 8255.) This experience is especially
troubling to Mr. Potter, ‘‘since we got the same things in our water that he died from, it
always bothers me. and I drank that water for 15 to 17 years.” (R.T, 8256.)
Based on these facts, the trial court concluded that Firestone was accountable to
respondents on three separate theories of liability. (C.T. 1048,1049, 1053.)* The court
found that Firestone’s disposal of hazardous wastes at Crazy Horse from 1967-1974 fell
below the appropriate standard of care, and thus constituted negligence. (C.T. 1048,
1049.) The court rejected Firestone’s argument that the real dangers of toxics were not
known at ^e time, and that therefore Firestone could not be negligent. (C.T. 1048,1049.)

1 Although only the N.IB.D. and I.LE.D. theories arc at issue here, the trial court found that the disposal
of large amounts of toxic wastes at a Class II landfill is an ultrahazardous activity. (C.T. 1049.) Since
"large concenirauons of liquid and semi-liquid material, containing toxic chemicals, dumped in a common
landfill is virtually certain to filter down into the subterranean aquifer and pose enormous risks for any who
may lap that water for domestic use," the court also ccmcluded that Firestone was strictly liable. (C.T.
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The court found that Firestone had been informed by Crazy Horse management that
hazardous wastes were not permitted at the dumpsitc, that Firestone should have made a
reasonable inquiry into the reasons for this restriction, and that if they had they would have
learned “of the dangers from landfill leachates to groundwater, the potential for
contaminating domestic wells, and what materials were prohibited.” (C.T. 1049.)
The trial court also found that Firestone was liable on a theory of intentional
infliction of emotional distress. (C.T. 1053.) The court cited Mr. Coury’s memo of May
1977 as proof of Firestone’s increased knowledge about the danger of its toxic wastes
which would have led to "an understanding of the dangerous condition that had been
created by dumping that had taken place over previous years.” (C.T. 1053.) Firestone’s
continued illegal dumping of hazardous wastes after May of 1977 “amounted to outrageous
conduct,” (C.T. 1053.) that “displayed a reckless disregard of the probability of causing
emotional distress.” (C.T. 1054.)
The court awarded respondents an array of compensatory damages. (C.T. 105660.) Respondents recovered damages for psychiatric illnesses and the present medical
costs reasonably necessary to treat them, general disruption of their lives, and for their
reasonable, life long fear of cancer and emotional distress resulting from their ingestion and
absorption of carcinogenic chemicals in their water. (C.T. 1056-60.) Additionally,
emphasizing the importance of early diagnosis to increase the chances of effective treatment
of cancer, the court stated, “since plaintiffs now live with an increased vulnerability to
serious disease it is axiomatic that they should receive periodic medical monitoring in order
to determine at the earliest possible time the onset of the disease.” (C.T. 1056.)
Although Firestone attempted to reduce the damage awards by asking the court to
apply the principles of comparative fault to respondents’ smoking habits, the coun rejected
their claim by stating that such lifestyle choices did not “relieve defendant from
accountability for burdening plaintiffs with a significantly greater vulnerability to serious
disease through the ingestion of defendant’s toxins.” (C.T. 1055.)
7

The coun concluded that Firestone’s continued dumping of hazardous wastes at
Crazy Horse in an effort to cut costs, despite knowledge of the potentially harmful
consequences of such action, amounted to a “conscious disregard for the rights and safety
of others,” which justified an award of punitive damages. (C.T. 1059.)
Firestone appealed the judgment to the Court of Appeal, Sixth District (C.T 138182.) The Court of Appeal affirmed the judgement except for the award of damages for
medical monitoring. Potter v. Firestone. 225 Cal. App. 213 (19901. In reversing the
medical monitoring award the coun expressed sympathy for the respondents’ need for
medical observation. “Public policy concerns justify awarding plaintiffs the costs of the
medical examinations necessary to detect the onset of cancer,” but stating that it was
constrained by precedent, the coun reversed the awards for medical monitoring. Potter.
225 Cal. App. at 233.

QUESTIONS PRESENTED
1. Should the conduct of a tire company which dumped toxic wastes at a prohibited w aste
disposal site in an effort to cut costs, thereby contaminating the water supply of nearby
residents and causing them severe emotion^ distress, properly be characterized as extreme
and outrageous so as to support an award for fear of cancer on a theory of intentional
infliction of emotional distress?
2. Should plaintiffs who ingested carcinogens from their drinking water because a tire
company dumped toxic chemicals at a prohibited waste disposal site in an effort to cut
costs, despite knowledge of the health hazards associated with such dumping, be entitled to
recover for their genuine, reasonable, and serious fear of cancer on a theory of negligent
infliction of emotional distress?
3. Should a court apply principles of comparative fault to plaintiffs’ lifestyle choices in a
case where a defendant's injuty producing conduct was extreme and outrageous and where
those choices are not the proximate cause of the injury which is being compensated?
4. Should^laintiffs who have suffered a significant increase in their risk of developing
cancer as a result of ingesting carcinogens introduced into their water supply by defen£nt
in deliberate disregard of known heal A hazards be entitled to recover the costs of medical
monitoring to ensure early diagnosis and treatment of the cancer?
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SUMMARY OF ARGUMENT
At one time Firestone Tire and Rubber Company was a member of the Monterey
County community. Unfortunately for the people of that community. Firestone made a
unilateral decision that its corporate profits were more important than the health and well
being of the citizens of the County which had supported their manufacturing plant for more
than fifteen years. That plant produced hazardous wastes which contained an array of
toxins, many of which are known to be carcinogenic to humans. Firestone knew that such
wastes were not to be deposited at the Crazy Horse Landfill because of the likelihood that
such wastes would leach into the groundwater thereby contaminating the domestic water
supply of the nearby residents. Despite such knowledge. Firestone systematically disposed
of hazardous wastes at the Crazy Horse Landfill in Monterey County.
The trial court found that Firestone's conduct was outrageous and reprehensible in
that it displayed a conscious disregard of known health and safety hazards over a prolonged
period of rime. (C.T. 1055-56.) For some fifteen years, respondents were unwittingly
compelled to consume and absorb water contaminated with carcinogens, in effect
subsidizing Firestone’s profit maximization with their health. As a result, respondents face
a significantly increased risk of cancer, physical symptoms associated with exposure to
carcinogens, the condemnation of their homes, severe emotional distress, and a life long
fear of cancer.
This court has most recendy enunciated the elements of a prima facie case of
intentional infliction of emotional distress in Nallv v. Grace Community Church. 47 Cal.
3d 278 (1988). Here, those elements have been met. The severe emotional distresss
suffered byjhe Potters and Plescias was proximately caused by the extreme and outrageous
conduct of Firestone. Since Firestone acted with reckless disregard of the probability of
causing respondents severe emotional distress, its conduct was intentional for the purpose
of the tort of intentional infliction of emotional distress (‘TIED"). Thus, the trial court's
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finding, supported by substantial evidence, that Firestone is liable to respondents on a
theory of IIED is correct and should be upheld.
Firestone is also liable to the Potters and Plescias for negligent infliction of
emotional distress C‘NIED’0. Molien v. Kaiser Foundation,Hospitals, held that "emotional
injury may be fully as severe and debilitating as physical harm, and is no less deserving of
redress." 27 Cal. 3d 916.919 (1980). TTie test for whether an emotional distress claim is
serious enough to merit recovery is whether a reasonable person would be able to cope
with the mental stress brought on by the circumstances of the case. Here, the trial court
found, based upon the circumstances of the case and the expert testimony presented, that
the Potters' and Plescias* fear of cancer is genuine, reasonable, and serious. (C.T. 105556.)
F^stone further contends that respondents must prove that they are more likely
than not to develop cancer in order to recover for NIED. However, the NIED damages
awarded here are for the respondents' present well founded fear of cancer and are not
contingent upon whether they in fact develop the disease. As the Coun of Appeal
observed, "[rjespondents fear cancer now. their fear is certain, definite, and real... a
plaintiff need not establish that cancer is reasonably certain to occur in order to recover for
fear of cancer." Potter. 225 Cal. App. 3d at 225-26.
Despite both of these correct findings, Firestone is attempting to utilize the
principles of comparative fault to lessen its responsibility for the injuries which it has
inflicted upon the respondents. Such a contention is meritless, and should be rejected.
Comparative fault was adopted by this court in Li v. Yellow Cab. 13 Cal. 3d 804 (1975);
however, in order for principles of comparative fault to be applied the plaintiffs negligence
must be a proximate cause of the injury. Asplund v. Driskell. 225 Cal. App. 2d 705
(1964). The respondents here are being compensated only for their increased susceptibility
to and fear of life-threatening disease caused by Firestone's misconduct Their smoking
habits are thus not proximately related to the injury for which they are being compensated.
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Further, the law of this state does not support an application of comparative fault where a
defendant is liable to a plaintiff for an intentional tort, as is the case here. Thus, the trial
coun was correct in rejecting Firestone’s specious assertion.
Additionally, the trial court was coneci in finding that the Potters and Plescias
should be able to recover medical monitoring costs since they have established that they
face a significant increase in their risk of contractimng a life threatening disease. Given the
medical impossibility of quantifying the risk of developing cancer, it is inequitable and
against public policy interests to impose a burden upon respondents to prove that cancer is
reasonably certain, or more likely than not to occur, in order to recover reasonable and
necessary medical costs. It is time for this court to do as many other jurisdictions have
done, by permitting the recovery of reasonable and necessary medical monitoring costs
where it is shown that the increase in risk of developing cancer is significant
A reasonable person in respondents’ shoes will surely seek medical monitoring.
Reasonable people will not wait until they are told it is reasonably certain they will contract
cancer, but rather will seek monitoring upon being told they are at a significant risk. Here,
it is only fair that Firestone should bear the cost of reasonable and necessary medical
procedures since it has made such monitoring necessary. By adopting the significant
increase in risk standard for awarding damages to cover reasonable and necessary medical
monitoring costs, this court can appropriately remedy this inequitable situation while at the
same time promoting important public policy goals.
ARGUMENT
I.

RESPONDENTS WHO WERE EXPOSED TO CARCINOGENS AS A RESULT
OF PETITIONER’S EXTREME AND OUTRAGEOUS CONDUCT AND WHO
CONSEQUENTLY SUFFER EMOTIONAL DISTRESS AND FEAR THE __
ONSET OF A LIFELONG DISEASE SHOULD RECOVER FOR THEIR FEAR
ON A THEORY OF INTENTIONAL INFUCTION OF EMOTIONAL
DISTRESS.
A civilized society relics on a clean water supply for the health, well-being and

safety of its citizens. As such citizens, the Potters and Plescias relied on their water supply
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and the regulations propagated by society designed specifically to protect that water.
Unfortunately for the Potters and Plescias, Firestone Tire and Rubber Company
disregarded those regulations in order to increase its profit margin and as a result
contaminated their water supply. In 1985, when the respondents learned that they had
consumed and absorbed carcinogens into their bodies for many years as a result Firestone's
conduct they suffered severe emotional distress, and to this day fear the onset of a life
threatening disease. (C.T. 1045-46.) Thus, this court should uphold the decision of the
trial court which found Firestone liable to the Potters and Plescias on a theory of intentional
infliction of emotional distress since "it is now well settled in this state that damages may be
awarded for mental suffering caused by intentional and outrageous conduct" Tate v.
Canonica. 180 Cal. App. 2d 898, 904 (1960).
The elements of a prima facie case of intentional infliction of emotional distress are
"(i) outrageous conduct by the defendant, (ii) an intention by the defendant to cause, or
reckless disregard for the probability of causing, emotional distress, (iii) severe emotional
distress, and (iv) an actual and proximate causal link between the tortious conduct and the
emotional distress." Nallv v. Grace Community Church. 47 Cal. 3d 278, 300 (1988);
Cole vJair Oaks Fire Protection District. 43 Cal. 3d 148,155 fn. 7 (1987), Although
Firestone contends that its conduct does not fall within these parameters, the trial coun
found otherwise. Specifically, the trial court found that Firestone's continued illegal
disposal of toxic wastes in an effort to cut costs, despite knowledge of the harmful
consequences of such action, was "outrageous" and "reprehensible" conduct which
amounted to a "conscious disregard for the rights and safety of others." (C.T. 1053,
1059.) Furthermore, the findings of the trial court arc supported by substantial evidence.
A.

Firestone's conduct was extreme and outrageous.

The trial court properly found that Firestone’s "continued dumping of hazardous
wastes at the landfill amounted to outrageous conduct." (C.T. 1053.) Clearly, if conduct
such as Firestone's is to be tolerated by communities throughout our society, we will be
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unable to drink our water, take baths, or enjoy our lakes and rivers without being exposed
to toxic chemicals with the potential of causing life threatening disease. The rights and
privileges associated with a clean water supply are loo valuable for a civilized society to
tolerate the conduct of corporations which results in the contamination of our water.
To be characterized as outrageous, conduct "must be so extreme as to exceed all
bounds of that usually tolerated in a civilized community." Davidson v. City of
Westminster. 32 Cal. 3d 197,209 (1982). Behavior may be considered outrageous if a
defendant: "(1) abuses a relation or position which gives him power to damage the
plaintiffs interest; (2) knows the plaintiff is Susceptible to injuries through mental distress;
or (3) acts intentionally or unreasonably with the recognition that the acts are likely to result
in illness through mental distress." Newbv v. Alto Riviera Apartments. 60 Cal. App. 3d
288,297 (1976). Such conduct has been found in a variety of situations. See Cervantez v.
J.C. Penny Co. 24 Cal. 3d 579 (1979)(outragcous conduct found where a private security
guard arrested plaintiff with knowledge that plaintiff had not committed any offense or with
reckless disregard of whether he had or not); Alcorn v. Anbro Engineering. Inc.. 2 Cal. 3d
493,496 (1970) (supervisor shouting insulting epithets; terminating employment;
humiliating plaintifO; Golden v. Dungan. 20 Cal. App. 3d 295, 305 (1971) (process server
knowingly and maliciously banging on door at midnight).
In Fletcher v. Western National Life Insurance Co.. 10 Cal. App. 3d 376 (1970), a
court considered the conduct of a defendant insurance company. There, the dispute arose
when the legitimate claim of an insured was met by an insurance agent's threatened and
actual refusals to pay. The dispute caused the plaintiff severe emotional distress, and a fear
that he would lose his home because he was relying on their payments. After finding that
the defendant’s action were motivated by a desire to deny the plaintiff s claim so as to save
money for the company, the court found that defendant’s conduct was outrageous. As in
Flctchcft the motivation for Firestone's conduct after 1977 of improperly disposing of
toxic, wastes was a desire to cut costs. (R.T. 3848.)
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For as long as the Firestone plant had a contract with the Crazy Horse Landfill, it
knew that toxic wastes of the sort which it dumped there were not permitted at Crazy
Horse, since it was a class II dump site. (C.T. 1048.) Toxic substances and liquids are
not permitted at a class II dump site because of the possibility that the substances will leach
into the groundwater and cause contamination. (C.T. 1049.) Substantial evidence
demonstrates that at least since 1977, and most likely much earlier. Firestone was aware of
the dangers to the water supply and public health posed by the dumping of its hazardous
wastes at Crazy Horse.^ (C.T. 1053.) Despite Firestone’s official policy stating that its
toxic wastes were to be properly disposed of at a class I dump site, and its knowledge of
the dangers created by its improper dumping of hazardous wastes. Firestone nevertheless
systematically continued to dump its wastes at the prohibited dump. (C.T. 1052-53.)
This continued dumping, despite the known risks to the community, was
authorized by the plant's production manager at the time, purportedly as a means of cutting
costs so as to maximize Firestone’s profits. (C.T. 1053; R.T. 3848.) Concerned that the
additional costs of properly disposing of the wastes were cutting into Firestone's profits,
he directed his subordinate to not "go off willy-nilly with this thing, and, you know, keep
it under control, because it was relatively expensive." (R.T. 3848.) The result of this cost
cutting measure is that the water supply of respondents was contaminated with carcinogenic
chemicals such as benzene and vinyl chloride which respondents were forced to consume
and absorb through their domestic water supply for periods of time up to fifteen years.
(R.T. 8256.)

^ Although petitioner contends that it could not have foreseen that depositing its wastes could cause the
contamination of neighboring groundwater, at least one court has observed:
Prior to 1950, it was common knowledge that groundwater could be polluted and that the pollution
could travel great distances from the site of the original contamination. Further, it was generally
known prior to that time that percolation, a process by which substances disposed of would leach
into the underlying groundwater, could occur and that ground water needed to be protected from
delet^ous leachates.
Clark y. United States. 660 F. Supp. 1164,1171-72 (W.D. Wash. 1987).
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Firestone knew that it was required by California law to dispose of its hazardous
wastes at a class I dump site. (C.T. 1053.) Additionally, the trial court found that
Firestone knew or should have known of the dangers posed by its improper disposal of
wastes, including contamination of the groundwater surrounding the dump. (C.T. 1049,
1053; Ex. 201-15.) In light of these facts. Firestone's unilateral decision to disregard
regulations designed to protect the people of Monterey County from contamination,
because its plant manager was angered that the costs associated with proper disposal were
cutting into corporate profits, must be viewed as conduct "so extreme as to exceed all
bounds of that usually tolerated in a civilized community." Cervantez. 24 Cal. 3d at 593,
Thus, both the trial court and the Court of Appeal were correct in concluding that
Firestone’s conduct "can easily be characterized as extreme and outrageous." Potter v.
Firestone Tire and Rubber Co.. 225 Cal. App. 3d 213.230 (1990); (C.T. 1053.)
B.

Firestone displayed a conscious disregard of the rights and safety
of others bv acting in reckless disregard of the likelihood of causing
emotional distress to the Potters and Plescias.

The second element of a claim of intentional infliction of emotional distress is an
intention by the defendant to cause emotional distress. Newbv. 60 Cal. App. at 296. In
those cases where the offensive conduct was not specifically undertaken for the purpose of
causing emotional distress, "the defendant may fulfill the specific intent requirement if he
acts recklessly in disregard of the likelihood that he will cause emotional distress to the
plaintiff." Katsaris V Cwk. 180 Cal. App. 3d 256,268 (1986). This reckless disregard of
the likelihood of causing emotional distress to the plaintiff can "be proven circumstantially
by inference from the conduct of the actor."

at 268 citing Evidence Code sec. 665.

Thus, the finding of the trial court that Firestone, "displayed a reckless disregard of the
probability of causing emotional distress," is sufficient to satisfy the intent clement of
respondents* claim for intentional infliction of emotional distress." (C.T. 1054.)
Firestone is attempting to disclaim responsibility for its actions because it did not
specifically intend to harm the respondents. While this may be true, its reckless disregard
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of contaminating respondents’ water supply with carcinogens, thereby causing them severe
emotional distress, was so grievous as to render any attempted disclaimer of responsibility
on its part meamngless. Further, a claim for intentional infliction of emotional distress
does not require that a defendant be acquainted with or even aware of the plaintiffs
existence. For as long as Hrestone dumped wastes, it knew that depositing hazardous
waste materials at Crazy Horse was prohibited. (C.T. 1048.) The reason for this
prohibition obviously included the possibility that these hazandous materials would leach
into the groundwater and contaminate surrounding areas.
The evidence clearly shows that by 1977, if not earlier. Firestone had knowledge of
the danger of its toxic wastes, thereby refuting its contention that the real dangers of toxics
were not known at the time. (C.T. 1053.) The trial court concluded that this knowledge
would necessarily have led to "an understanding of the dangerous condition which had
been created by dumping that had taken place over previous years." (C.T. 1053.) Thus, its
continued dumping of hazardous wastes, while fully aware of the danger of contamination,
satisfies the element of intent necessary for a claim of intentional infliction of emotional
distress. Firestone's conduct "was of that nature which reasonably should have been
recognized as likely to cause the harm sustained." Soackman v. Good. 245 Cal. App. 2d
518 (1966).
Here, Firestone knew that its toxic waste disposal practices did not exist in a
vacuum. Since the hazard associated with its misconduct was contamination of the water
supply of the surrounding area, its conduct was necessarily directed at those individuals
residing near the Crazy Horse Landfill. Since the Potter and Plescia families resided next
to the landfill, they were most at risk from improper dumping at the waste disposal site.
That Firestone engaged in such dumping in reckless disregard of the knowledge that
contamination and the emotional distress which follows could, and did in fact result,
satisfies the intent element of respondents' claim for intentional infliction of emotional
distress.
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C.

Respondents have suffered severe emononal distress as a result of the.
conduct of Firestone Tire and Rubber Company.

The third element of a claim for intentional infliction of emotional distress is the
"plaintiffs suffering severe or extreme emotional distress." Fletcher. 10 Cal. App. 3d. at
394. This clement is particularly important since the tort "is designed to redress primarily
invasions of the personal interest in emotional tranquility." JiL at 402. With this in mind,
it has been held that an action for intentional infliction of emotional distress does not require
a physical injury or disability. Renteria v. Countv of Orange. 82 Cal. App. 3d 833, 838
(1978). Additionally, the emotional distress which does exist must be severe in nature. In
this context, "severe" signifies that the distress must be more than trivial or transitory, but
rather it must be "of such substantial or enduring quality that no reasonable man in a
civilized society should be expected to endure it" Fletcher. 10 (3al. App. 3d at 397.
Such severity need not necessarily rise to the traumatic level of horror or shock but
may consist "of any highly unpleasant mental reaction such as fright, grief, shame,
humiliation, embarrassment, anger, chagrin, disappointment, or worry.” Id* In
Spackman. the court distinguished between such emotional distress and disturbances of a
psychopathic nature, noting that conduct which causes fright of shock "should be
recognized by the wrongdoer as likely to cause emotional and mental distress or
disturbance." 245 Cal. App. 2d at 530. In Fletcher, an insurance company threatened to
withhold, and actually withheld, disability benefits from an insured following an injury,
presumably to avoid or minimize paying the benefits. 10 Cal. App. 3d at 388. The court
held that Mr. Fletcher's emotional distress was severe where defendant’s actions caused
him worry and anxiety about losing his home and his ability to provide for his wife and
family. Id* at 402. Further, the court pointed out that the duration of the emotional distress
is one of the factors to be considered when determining its severity. Thus, the fact that Mr.
Fletcher's anxiety persisted for many months during the ordeal weighed heavily in finding
severity. Id*

17

Here, the trial court found that each respondent has suffered severe emotional
distress as a direct result of Firestone’s intentional acts. (C.T. 1054.) The fear and anxiety
of the respondents is likely to be lifelong. They must now live with the knowledge that for
many years they have ingested and absorbed carcinogens into their bodies as a result of
Firestone's illegal cost-cutting disposal of its hazardous wastes. Such prolonged exposure
to carcinogens "substandally increases the susceptibility to disease." (C.T. 1055.)
Further, the Potters’ fear of cancer is exacerbated by their personal knowledge that their
friend John Bernard, a longtime Firestone employee, died of leukemia caused by exposure
to the same toxic chemicals which the respondents ingested in their contaminated water
supply. (R.T. 8255.) This experience is especially troubling to Mr. Potter, "since we got
the same things in our water that he died from, it always bothers me, and I drank that water
for 15-17 years." (R.T. 8256.)
While the experts disagreed as to the extent and nature of respondents' distress, the
trial court concluded "it is evident that they ail have suffered, to varying degrees,
psychiatric damage as a result of the contamination of their wells." (C.T. 1057.) As an
extreme example of the emotional distress caused by Firestone's actions, Frank Potter had
suicidal thoughts as a result of the ordeal he was put through. Distressed when confronted
with the impending loss of his home, he expressed his frustration and anger. "I didn't
know whether we'd ever be able to have another home,... and I was angry at people for
taking that all away." (R.T. 8285.) Thus, substantial evidence supports the finding of the
trial court that the actions of Firestone have caused respondents severe emotional distress in
the form of anger, psychiatric damage, and a genuine, reasonable, and serious fear of
cancer.
D.

Firestone's conduct is the actual and proximate cause of respondents’ severe
emotional distress.

The final element of a cause of action for intentional infliction of emotional distress
is an actual and proximate causal link between the tortious conduct and the emotional
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distress. Nallv: 47 Cal. 3d at 300. Here, the exercise of establishing actual and proximate
cause is a relatively simple one. The emotional distress suffered by the respondents arises
from the fact that their water was contaminated with carcinogenic chemicals, and the
tortious conduct of Firestone consists of its continued dumping of their toxic wastes at
Crazy Horse, in reckless disregard of the consequences that its actions had on the
environment The causal link between the emotional distress of respondents and the
tortious conduct of Rrestone is provided by the substantial scientific evidence adduced at
trial. (CT. 1046.)
Although Firestone attempted to claim that none of its acts could have caused the
contamination of respondents* water supply, "expert testimony established that this
particular array of chemicals is specific to rubber manufacturing and that Firestone was the
only entity in the area engaged in that type of production." (C.T. 1046.) Furthermore, the
trial court found, after examining test results comparing chemicals migrating off site from
under the Firestone plant with those found in respondents* drinking water, "that the
comparisons form a virtual 'fingerprint' identifying Firestone as the source of
contaminants." (C.T. 1046.) Finally, the trial court found that the "evidence displayed
convincingly that within the area serviced by the landfill, Firestone was the heaviest single
contributor of waste and the only contributor with the same 'suite' of chemicals found in
plaintiffs' wells." (C.T. 1046.) Thus, the evidence supporting the causal link between
petitioner's prohibited waste disposal practices and respondents* severe emotional distress
is clearly supported by substantial evidence.
n.

WHERE THERE IS SOME GUARANTEE THAT RESPONDENTS' FEAR OF
CANCER IS GENUINE, REASONABLE, AND SERIOUS, THEY MAY __
RECOVER DAMAGES FOR NEGUGENT INFLICTION OF EMOTIONAL
DISTRESS (NIED).
Petitioner Firestone argues that damages should not be awarded for fear of cancer

because the Potters and Plescias have not proven that they have suffered a physical injury.
The law is clear, however, that "the unqualified requirement of physical injury is no longer
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justifiable" in emotional distress claims. Molien v. Kaiser Foundation Hospitals. 27 Cal.
3d 916,928 (1980). "[E]niorional injury may be fully as severe and debilitating as
physical harm, and is no less deserving of redress.” LL at 919. Here, the Potters and
Plescias are entitled to the damages the trial court awarded for NIED.
In Molien v. Kaiser Foundation Hospitals, this court determined that damages for
NIED can be recovered even where there is no physical injury. 27 Cal. 3d at 916. The
justification for the pre-existing physical injury requirement was to guard against false
claims and feigned injuries. IiL Molien noted that this requirement "mechanically denies
court access to claims that may well be valid and could be proved." Molien. 27 Cal. 3d at
929. "Such artificial barriers to recovery are unnecessary" because "[t]he essential question
was one of proof; whether the plaintiff has suffered a serious and compensable injury
should not tiun on this artificial and often arbitrary classification scheme." Id. at 929-30.
The test for whether an emotional distress claim is serious enough to merit recovery
is as follows: "serious mental distress may be found where a reasonable man, normally
constituted, would be unable to adequately cope with the mental stress engendered by the
circumstances of the case." Id* at 928. Here, the trial court found that based upon the
circumstances of the case, and the expert testimony presented, that the Potters and Plescias
fear of cancer is genuine, reasonable, and serious. (C.T. 1055-56.) These findings of the
trial court are supported by substantial evidence.
A.

The Potters and Plescias fear of cancer is genuine, reasonable, and
serious.

The Potters and Plescias meet the standard for recovery of damages for NIED, The
trial court found, based upon the “considerable expert testimony [that] was presented”
(C.T. 1046^that the Potters and Plescias fear of cancer was genuine, reasonable, and —
serious. (C.T. 1055-56.) "Each of the plaintiffs now lives with the constant realization
that his life will likely be cut short by cancer. [PJlaintiffs will always fear, and reasonably
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so, that physical impairments they experience are the result of the well water and are the
precursors of life threatening disease." (CT. 1055.)
Molien instructed courts to look for "some guarantee of genuineness in the
circumstances of the case." 27 Cal. 3d at 930. This court, following the reasoning of its
unanimous opinion in SiliznofF. found that the circumstances of the case, expert medical
testimony, and the jury's own experience could provide sufficient guarantees of
genuineness to corroborate a claim of emotional distress. State Rubbish Collectors Assoc.
V.

Siliznoff. 38 Cal. 2d 330,338 (1952). Jurors arc best situated to determine whether and

to what extent the defendant’s conduct caused emotional distress by referring to their own
experience. As Justice Traynor noted in Siliznoff. ”[i]t may well be contended that to allow
recovery in the absence of physical injury will open the door to unfounded claims and to a
flood of litigation .... The jury is ordinarily in a better position, however, to determine
whether outrageous conduct results in mental distress than whether that distress in turn
results in physical injury." Id* at 338.

Thus, Firestone’s contention that the court should

have dismissed the NIED claim is contrary to established law. Furthermore, the alleged
emotional injury may be susceptible to objective ascertainment by expert medical testimony.
Molien concluded that this is a matter to be presented to the trier of fact Molien. 27 Cal.
3d at 930.
It is based upon such an objective ascertainment that the trial court found substantial
evidence that respondents should be awarded damages for NIED. That the Potters and
Plescias fear of cancer is genuine is supported by expert medical testimony that they face a
significant increase in the their risk of getting cancer as a result of ingesting carcinogens in
their well water. (R.T. 7130,8693; CT. 1055.) This corroboration, as well as the
findings that respondents are suffering physical symptoms (discussed below), supports the
genuineness of their fears.
The reasonableness of their fear is bolstered by the fact that Frank Potter’s friend
who worked at the Firestone plant had recently died of leukemia of the bones, as a result of
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exposure to benzene, vinyl chloiide and the other chemicals which contaminated
respondents’drinking water. (R.T. 7076,7836.) Additionally, the Potters and Plescias
suffer physical symptoms. Dr. Dahlgrcn testified that the emotional distress from ingesting
toxins caused Frank Potter skin rash, decreased memory, depression and anxiety. (R.T.
7105.) Dr. Kcllog noted that he had to be given medication for hives. (R.T. 7816.) These
physical symptoms lend further credence to the genuineness and reasonableness of
respondents' fears. The trial court concluded that respondents' increased susceptibility to
cancer is "a presently existing physical condition." (C.T. 1055.)
In determining whether emotional distress is serious, an objective standard should
be used to guard against frivolous and trivial claims. Potter v. Firestone. 225 Cal. App.3d
at 227. Here, the trial court stressed that the respondents' "fears are not merely subjective
but are corroborated by substantial medical and scientific opinion." (C.T. 1055-56.) Dr.
Legator noted that the "data we have is not comforting." (R.T. 8700.) "If you have
benzene alone this would be a serious concern. Benzene is one of the most potent
carcinogens we have. It's a human carcinogen. The same can be said for vinyl chloride."
(R.T. 8700.) Cenainly it is understandable that the Potters and Plescias would suffer
serious emotional distress upon receiving news that they had been ingesting potent human
carcinogens for some fifteen years.
B.

The Potters and Plescias need not prove present physical harm, nor that they
arc more likely than not to be stricken with cancer, in oider to recover for.

mED..
Since the Potters and Plescias are direct victims of Firestone's outrageous conduct
there is no need for them to prove present physical harm, nor that they are more likely than
not to be stricken with cancer, in order to recover for NIED.
Firestone has cited Thing v. La Chusa to support its claim that physical harm is a
prerequisite to recovery. Thine v. La Chusa. 48 Cal.3d 644 (19891 It is clear that Thing
is misapplied by petitioners. Firstly, Thing is inapplicable to the facts here as this is not a
bystander case, but rather it is a direct victim case. Secondly, contrary to the suggestion of
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Firestone, "Thing did not alter Molien’s abandonment of the physical injury requirement."
Potter. 225 Cal. App. 3d at 224. In Thing, this court determined that forseeability alone
could not be used to justify recovery. Thing. 48 Cal. 3d at 667. Thing restricted recovery
for NIED in bystander cases. As the Court of Appeal noted, Thing is inapplicable to our
case because "[t]his is obviously not a bystander case." LL Here, the Potters and Plescias
have ingested carcinogens placed in their water supply by Firestone.
This is a direct victim case since the conduct of Rrestonc resulted in a substantial
invasion of protected interests of respondents - their interests in their property and their
bodies. The trial court found that Firestone breached its duty of care by failing to make
reasonable inquiry into the health hazards associated with its conduct. (C.T. 1049.) But
for Firestone’s breach of its duty in the disposal of hazardous chemicals, the respondents
would not have suffered severe emotional distress from fear of cancer. Not only is it
reasonable that the Potters’ and Plescias’ physical symptoms are a result of their drinking
and bathing water being contaminated with toxins, but their homes and properties have
been condemned as well. (C.T. 1059.)
The “special relationship” limitation which Marlene F placed upon the Molien
holding is inapplicable here because of the distinct duty breached by petitioner, and the
protected nature of respondents' rights and interests which were invaded by Firestone.
Marlene_F. v. Affiliated Psychiatric Medical Clinic. 48 Cal 3d 583 (1989). Here, Firestone
had a distinct duty to dispose of its hazardous byproducts in a responsible manner. This is
a duty both assumed by petitioner and imposed upon it as a result of its actions which
exhibited a reckless disregard for a known danger to respondents’ health and safety.^
^ Petitioner has mentioned Marlene F. and Ochoa as cases which relieve it of liability for NIED damages.
Marlene F.fwhere a mother claims NIED against a psychiatrist who molested her son) and Ochoa (where
parents claim NIED against County for mistreatment of their son while in juvenile hall) are both bystander
cases. Ochoa v. Superior CL. 39 Cal.3d 159 (1985). Here, we are dealing with a direct victim case.
Petitioner has also cited Khan v Shilev. a products liability case where the risk is 11 in 1,000, seemingly
not rising to the "significant" increase in risk which the tri^ court found the Potters and Plescias face here.
Khan v. Shilev Tnt;!.. 217 Cal. App.3d 848 (1990). Finally, Bellman v. S.F. High School Dist.. which
docs not involve a life threatening disease as we have here, limits NIED recovery to compensation for
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The Court of Appeal points out the absurdity of Firestone’s argument that the
contamination of well water with benzene is an unavoidable result of modem society.
"Thing suggests that a negligent actor cannot be liable to everyone who witnesses an injury;
Firestone seems to argue that the negligent actor should be liable to no one at all. Thing
involved recovery where there was injury to a third person; the present circumstances do
not." Potter. 225 Cal. App. 3d at 229.
Hrestone also cites Thing and Elden to advance the policy argument that permitting
recovery for fear of cancer will place an "intolerable burden on society." Elden v. Sheldon.
46 Cal. 3d 267 (1988). While Thing and Elden raise valid policy concerns about limiting
liability, this is simply not a case where those concerns are applicable. Here, the petitioner
exhibited a reckless disregard for known safety hazards over a prolonged period of time.
To offer Firestone protection against liability in these circumstances is surely not in the
public interest. Here, there is a strong case for imposing liability.
Petitioner also argues that the Potters and Plescias must prove that they arc more
likely than not to develop cancer in order to recover for NIED. However, the NIED
damages awarded here are for the respondents' present well founded fear of cancer, and are
not contingent upon whether they in fact develop the disease. In Jones v. United Railroads
of S.F.. this court distinguished between recovery for fear of a future condition and
recovery for the future condition itself. 54 Cal,App. 744 (1921). In Jones, plaintiff was
permitted to recover for her "reasonable apprehension of permanent disability," despite her
inability to prove that such a disability was reasonably certain or even likely to occur. Id» at
752. Jones’ reasonable fear was compensable whether or not permanent disability was
more likely than not to occur. Here,"Respondents fear cancer now. Their fear is certain.

consequences which have occurred up to the time of the trial or which arc reasonably certain to follow in the
future. Bellman v. San Francisco High School Dist 11 Cal 2d 576 (1938). Here, respondents have been
awarded NIED damages for consequences which have already occuned. (C.T. 1055-56.)
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definite and real... a plaintiff need not establish that cancer is reasonably certain to occur
in order to recover for fear of cancer.” Potter. 225 Cal. App. at 225-26.
Ill

PRINCIPLES OF COMPARATIVE FAULT SHOULD NOT BE APPLIED TO
RESPONDENTS’ CONDUCT WHERE THAT CONDUCT WAS NOT THE
PROXIMATE CAUSE OF THE INJURY AND PETITIONER’S CONDUCT
WAS EXTREME AND OUTRAGEOUS.
The Potters and Plcscias arc burdened with a significantly greater vulnerability to

life threatening disease as a result of ingesting Firestone’s toxins through their drinking and
bathing water. (C.T. 1055.) Despite the extreme and outrageous nature of Firestone’s
conduct, it is attempting to diminish respondents’ damages by asserting that respondents’
smoking habits prior to their discovery of the contamination made them more susceptible to
illness, and therefore comparative fault should be applied to reduce the damages it must pay
to respondents. (C.T. 1055.) This claim is without merit since the conduct of respondents
was not a proximate cause of the injury being compensated. (C.T. 1055.) The injury
being compensated here is the respondents’ increased risk of developing life threatening
disease. Further, the law of this state does not support the application of comparative fault
to an intentional tort such as intentional infliction of emotional distress. Thus, the trial
court and the Court of Appeal were correct in rejecting Firestone's contention.
A.

rnmparative fault principles cannot be applied where plainuffs' conduct
was not a proximate cause of the iniurv.

In T.iv Yellow Cab. 13 Cal. 3d 804 (1975), this coun rejected the all-or-nothing
doctrine of contributory negligence, and adopted the 'pure' form of comparative
negligence. Under this system, "the contributory negligence of the person injured in
person or property shall not bar recovery, but the damages awarded shall be diminished in
proportion_to the amount of negligence attributable to the person recovering." liL at 805..
Comparative fault is applicable only if plaintiffs negligence is a proximate cause of the
injury. Id* at 808. In this context, the negligence which affects recovery is "negligence
which contributes as one of the proximate causes of the accident Negligence unrelated to
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the cause or causes of the accident is not a bar." Asplund v. Driskell. 225 Cal. App. 2d
705, 716 (1964).
Here, there is some confusion regarding the nature of the injury to which petitioner
seeks to apply the principles of comparative fault The Court of Appeal analyzed the issue
in terms of Firestone's contamination of respondents’ water supply. Potter. 225 Cal. App.
3d at 228. The mere faa that respondents smoked is wholly unrelated to the circumstances
by which Firestone contaminated their water supply causing them to fear for their health
and suffer severe emotional distress. Under this analysis, in order for the principles of
comparative fault to apply, respondents’ actions would have had to contribute in some way
to the contamination of their own water. Since this clearly did not occur, any application of
the principles of comparative fault is unjustified.
If on the other hand, the injury to which Firestone seeks to have comparative fault
applied is respondents’ increased risk of developing life-threatening disease, its claim is
once again without merit. Although the trial court acknowledged that the smoking habits of
respondents increased their susceptibility to disease, it compensated plaintiffs not for that
susceptibility, but for their "significantly greater vulnerability to serious disease through the
ingestion of defendant's toxins." (C.T. 1055.) Thus, the respondents are being
compensated only for that fear of cancer inflicted upon them by the misconduct of
Firestone, and not any subtle fear which may have been in the back of their minds due to
their smoking. Therefore, the trial court was correct in finding that respondents’ smoking
habits were not proximate causes of the fear for which they were being compensated,
which was wholly attributable to the misconduct of Firestone. (C.T. 1055.)
In short. Firestone has latched onto the extraneous circumstance of respondents’
smoking habits in an effort to lessen its responsibility for its negligent and outrageous
conduct which caused the contamination of respondents' water supply. Respondents'
decision to smoke cigarettes was a proximate cause of neither the contamination of their
water with carcinogens nor of the fear of cancer for which they were compensated. Thus,
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Firestone’s request for an application of the piinciples of comparative fault to respondents'
conduct is not supported by the law. See Asplund. 225 Cal. App. 2d at 705; Li. 13 Cal.
3d at 806-07.
B.

Principles of comparative fault should not apply where defendant is liable to
Plaintiff for the intentional ton of intentional inflicdon of emotional disness.

The trial court properly awarded damages to respondents not only on a theory of
negligence but also on a theory of intentional infliction of emotional distress. This court
has yet to consider the ^plication of the principles of comparative fault to a plaintiffs
conduct where a defendant is held liable for intentional infliction of emotional distress.
This court has. however, used language which appears to exclude intentional torts from the
comparative fault system, and therefore should reject an application of comparative fault in
the present case.
In Li. this court did not pass on the issue because it was not properly before it.
However, the court approvingly noted Professor Schwartz's view that "a comprehensive
system of comparative negligence should allow for the apportionment of damages in all
cases involving misconduct which falls short of being intentional."

LL

13 Cal. 3d at 825-

26. Based on this view, a court has refused to apply comparative fault principles to the
intentional tort of fraudulent concealment. Allen v. Sundean. 137 Cal. App. 3d 216.
(1982).
In contrast to the intentional torts, there has been some support for the application
of comparative fault to cases where defendant’s conduct was 'willful and wanton.' In
Sorenson v. Allred. 112 Cal. App. 3d 717 (1980). comparative fault was applied to a
plaintiffs conduct in a negligence case where the defendant's conduct was willful and
wanton. 'Dicre, the court concluded that "the doctrine of comparative negligence should
apply where either party's conduct is of the type traditionally described as willful and
wanton." LLai726. However, in discussing the circumstances of that case the court
noted that "we think it altogether apparent that people in general, and motorists in
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particular, do not act with any deliberative thought as to consequences which are not
immediately apparent." IjL at 725.
Here. Firestone acted with deliberative thought At least as early as 1977 Firestone
knew the prohibited nature of their conduct and the potential risks to the community which
were behind that prohibition. (C.T. 1053.) Nevertheless, they persisted in their actions at
the respondents’ expense so as to save money. (C.T. 1053.) Firestone made a choice
which they knew was likely to result in the contamination of respondents’ water. (C.T.
1053.) Respondents had no choice but to ingest Hrcstonc's toxins for many years. Now,
Firestone seeks to lessen its responsibility for the consequences of its intentional conduct
based on the fortuitous fact that the families they injured happened to smoke. (C.T. 1055.)
To allow such an assertion of comparative fault would be to undermine the system of
intentional tons by allowing an intentional wrongdoer, tike Firestone, to decrease
responsibility for its intentional misconduct based on a lifestyle choice of a plaintiff which
neither contributes to their injury nor diminishes the extreme and outrageous nature of
defendant's conduct.
If a court were to accept this contention, the result would be "that diet or life-style
could always reduce a defendant’s liability in a case where the physical injury does not
manifest itself immediately." Potter. 225 Cal. App. 3d at 239. Such a result would be
unacceptable, especially in cases like the present, where the respondents were unaware of
the injury being imposed upon them, and were thus unable to take reasonable care to
protect their own safety or stop Firestone’s illegal actions until it was too late. This court
should reject Firestone’s attempt to inappropriately apply principles of comparative fault to
respondents' conduct which has nothing to do with the injury for which they are being
compensated or the extreme and outrageous conduct of Firestone which caused that injury.
IV.

MEDICAL MONITORING COSTS SHOULD BE RECOVERABLE WHERE IT
IS ESTABLISHED THAT RESPONDENTS FACE A S/CV/F/CAAT
INCREASE IN THEIR RISK OF CANCER.
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The Potters and Plescias should be able to recover medical monitoring costs since
they have established that they face a significant increase in their risk of contracting a life
threatening disease. A reasonable person in their shoes would surely seek medical
monitoring. Reasonable people do not wait until they are told it is reasonably certain they
will contract cancer, but rather seek monitoring upon being told they arc at a significant
risk. It is only fair that Firestone should bear the cost of reasonable and necessary medical
procedures since it has made such monitoring necessary.
The trial court awarded the Potters and Plescias a combined total of $142,975 as
compensation for reasonable and necessary medical monitoring costs. The Court of Appeal
indicated its sympathy with respondents need to recover medical monitoring costs, but held
that it was constrained by precedent to reverse the trial court’s award of such costs. Potter.
225 Cal. App, 3d at 232.
CoQvcr v. Painless Parker Dentist is cited by the Court of Appeal as the controlling
case for the proposition that there must be proof of physical injury in order to recover
medical monitoring costs. 105 Cal. App. 110 (1930). In Coover. there was expert
testimony that as a result of severe x-ray bums it was “very, very likely” that plaintiff
would contract cancer. M. at 114. A criticism of a reasonable certainty or more likely than
not standard here, as with the pre-existing physical injury requirement for an NED claim,
discussed above, is that it encourages misleading testimony. In fact it is not medically
possible to quantify the risk of developing cancer in toxic exposure cases. (C.T. 1055,
R.T. 7577.) Given the expert testimony in Coover. the court instructed the jury that they
were to consider as elements of damage only such physical injury as they may find the
plaintiff is certain to suffer in the near future. Id. at 115.
Coover acknowledged the inequity of not allowing necessary monitoring costs in
noting, “[t]hc necessity of constantly watching and guarding against cancer... is an
obligation and a burden that the defendant had no right to inflict upon the plaintiff.” Id*
Had Coover involved facts like ours the Court of Appeal may very well have been able to
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do that which it was inclined to do. The Coun of Appeal is seeking guidance from this
court to permit recovery of medical costs here. This question of law is reviewable on a de
novo standard. It is time for this court to do as many other jurisdictions have done, by
permitting the recovery for reasonable and necessary medical monitoring costs where it is
shown that the increase in risk of cancer is significanL
A.

The Potters and Plescias. having been exposed to potent carcinogens as
result of Firestone's negligent and intentional conduct^facc a significant
increase in their ri?:k of developing cancer, making medical monitoring
both reasonable and necessary.

The trial court found, after examining test results comparing chemicals migrating
off site from under the Firestone plant with those found in respondent’s drinking water,
“that the comparisons form a virtual ‘fingerprint* identifying Rrestone as the source of the
contaminants.” (C.T. 1046.) Expert testimony noted that “[bjenzene is one of the most
potent carcinogens we have.” (R.T. 8700.) The trial coun concluded that the actions of
Firestone are the proximate cause of the Poners* and Plescias* genuine, reasonable and
serious fear of cancer. (C.T. 1046-47.)
The trial coun found, after hearing a great deal of testimony by medical expens, that
a prolonged period of exposure to carcinogens such as was imposed upon the Potters and
Plescias by the actions of Fuestone,

.. substantially increases the susceptibility to

disease.” (C.T. 1055.) That respondent’s face 4 significant increase in their risk of cancer
is corroborated by the expen medical testimony of doctors Dahlgren and Legator. (R.T.
7130, 8693, 8700.)
The trial coun found, "[sjince plaintiffs now live with an increased vulnerability to
serious disease it is axiomatic that they should receive periodic medical monitoring in order
to determine at the earliest possible rime the onset of the disease. Early diagnosis is

—

unquestionably important to increase the chances of effective ueatmenL" (C.T. 1056.) It
is clear that medical monitoring for the Potters and Plescias is both reasonable and
necessary. (C.T. 1056; R.T. 8693.) Dr. Legator testified that ’’they [respondents] should
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be followed in terms of an increased risk to come down with a malignancy." (R.T. 8693.)
The total medical monitoring costs awarded by the trial court when extrapolated over the
anticipated life span of the four respondents amounts to about $1,100 per person per year
to monitor their increased risk of cancer. This is surely a modest and reasonable award for
medical monitoring.
B.

Given the medical impossibility of quantifying the risk of developing
cancer, it is inequitable and against public policy interests to impose a
burden upon plaintiffs to prove that cancer is reasonably certain or more
likely than not tn occur in order to recover reasonable and necessary medical
costs.

Expert medical testimony before the trial court established that it is not medically
possible to quantify the cancer risk of the Potters and Plescias. (R.T. 7577,12036.) It
was also observed that the E.P.A. and health care organizations that work in the monitoring
and surveillance of cancer patients do not believe it possible to quantify cancer risks. (R.T.
7577.) The trial court found that “there is no way to quantify this risk.** (C.T. 1055.) It is
thus patently unfair to require a plaintiff in a toxic tort case to prove that she is more likely
than not to develop cancer in order to recover medical monitoring costs.
Even if it were possible to quantify cancer risks, a reasonable certainty standard
should not be applied to the recovery of reasonable and necessary medical monitoring
costs. Two Third Circuit cases with facts similar to ours provide compelling rationale for
eliminating the reasonable certainty, or more likely than not standard for permitting the
recovery of medical monitoring costs. Merrv v. Westinghouse Electric Corp.. 684 F.
Supp. 847 (M.D. Pa. 1988). Avers v. Jackson Township. 525 A.2d 287 (N.J. 1987).
These casesjxjint us towards the appropriate standard whereby medical monitoring costs
are recoverable where it is established that respondents: 1) have been exposed to toxic
substances; 2) face a significant increase in their risk of cancer; 3) seek recovery of
reasonable and necessary medical monitoring costs, and; 4) that monitoring and testing
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procedures exist which make the early detection and treatment of cancer possible and
beneficial.
In Westinghousc. as here, plaintiff property owners suffered exposure to
carcinogens when their domestic water wells were contaminated. There, the court held:
It is not the reasonable probability of whether plaintiffs will suffer cancer in the
future that should determine whether medical surveillance is necessary. Rather, it is
whether it is necessary based on medical judgment, that a plaintiff who has been
exposed to known carcinogens at various levels should undergo annual medical
testing in order to properly diagnose the warning signs of the development of the
disease. If it is necessary, then the probability of the need for that medical
surveillance is cognizable as part of plainoffs claim. If plaintiffs are deprived of
any necessary diagnostic services in the future because they have no source of
funds available to pay for the testing, the consequences may result in serious, if not
fatal illness.
Westinehouse. 684 F. Supp. at 849.
In Avers, plaintiffs well water was contaminated by toxic pollutants leaching into
an aquifer from a nearby landfill. Avers. 525 A.2d at 291. A toxicologist testified that it
was her opinion that a program of regular medical surveillance for plaintiffs would improve
prospects for cure, treatment, prolongation of life, and minimization of pain and disability.
LL at 292. The Supreme Court of New Jersey found support for its conclusion that
plaintiffs can recover medical monitoring costs where there is a significant but unquantified
risk of disease in the the D.C., Fifth, Third and Eighth Circuits. Id. at 309-12. Avers
held that “[clompensation for reasonable and necessary medical expenses is consistent with
well-accepted legal principles, [citation omitted]. It is also consistent with the important
public health interest in fostering access to medical testing for individuals whose exposure
to toxic chemicals creates an enhanced risk of disease. The value of early diagnosis and
treatment for cancer patients is well-documented.” Id. at 311.
Avers notes that recognition of pre-symptom claims for medical surveillance serves
many important public interests. In addition to the public interest in early detection and
treatment of disease, it also helps to deter polluters by helping to establish proximate cause
in a tort system where disease is often manifested only years after exposure when the
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plaintiff suffering illness faces a difficult burden of proof. Sec Avers. 525 A. 2d at 308.
Here, the Court of Appeal observed that “a toxic tort plaintiff faces a dilemma because of
the long latency period often associated with exposure to hazardous substances.” Potter.
225 Cal. App. 3d at 233.
Perhaps most importantly, “[i]i is inequitable for an individual, wrongfully exposed
to dangerous toxic chemicals but unable to prove that disease is likely, to have to pay his
own expenses when medical intervention is cicariy reasonable and necessary.” Avers. 525
A. 2d at 308-09, The Court of Appeals in Friends For All Children v. Lockheed Aircraft
Corp.. 746 F.2d 816, 825 (D.C. Cir. 1984), provides us with a hypothetical which
illustrates the inequity of not permitting recovery of medical costs when there is a
significant but unquantified risk of serious disease.
Jones is knocked down by a motorbike when Smith is riding through a red light
Jones lands on his head with some force. Understandably shaken, Jones enters a hospital
where doctors recommend that he undergo a battery of tests to determine whether he has
suffered any internal head injuries. The tests prove negative, but Jones sues Smith solely
for what turns out to be the substantial cost of the diagnostic examinations.
Using this example, the court held:
A cause of action allowing recovery for the expense of diagnostic examinations
recommended by competent physicians will, in theory, deter misconduct.... The
cause of action dso accords with commonly shared intuitions of normative justice
which underlie the common law of tort.... It is difficult to dispute diat an
individual has an interest in avoiding expensive diagnostic examinations just as he
or she has an interest in avoiding physical injury. )^en a defendant negligently
invades this interest... it is elementary that the defendant should make the plaintiff
whole by paying for the examinations.”
Friends for All Children. 746 F.2d at 825-26.
Byadopting the significant increase in risk standard for awarding damages to cover
reasonable and necessary medical monitoring costs, this court can appropriately remedy an
inequitable and anomalous situation while at the same time promoting important public
policy goals.
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CONCLUSION
Our natural water supplies and our people are our most treasured resources in
California. The outrageous conduct of petitioner has damaged both of these resources.
When we have a company engaged in production, the byproducts of which are toxic
chemicals, we must be steadfast in assuring that those companies comply with the
regulatory standards that society has imposed. Here, it is well documented that Firestone
'Hrc and Rubber Company deliberately ignored the regulatory safeguards imposed upon its
operations in Monterey County. In so doing. Firestone subjected respondents, the Potters
and Plescias, to a significant increase in the likelihood that they will contract life threatening
disease. As well, its callous actions have led to the condemnation of the properties and
homes of these families. Fuestone has also damaged our natural environment as the toxins
they dumped will leach into the nearby rivers causing injuries to the many life forms
dependent upon those rivers.
The trial court made findings, based on substantial evidence, that Firestone knew it
was not permitted to dump the prohibited chemicals at the Crazy Horse site. (C.T. 1048.);
that it actively discouraged compliance solely for the sake of increasing profits, amounting
to “outrageous’* and “reprehensible” conduct exhibiting a “conscious disregard for the
rights and safety of others.” (C.T. 1053,1059.); that the actions of Firestone substantially
increased respondents* susceptibility to life threatening disease, and that as a result the
Potters and Plescias look forward to a lifelong fear of developing cancer. (C.T. 1055.)
The trial court concluded that Firestone was liable to respondents for NIED and HED.
These judgments were affirmed by the Court of Appeal and should be affirmed here.
The trial court also awarded medical monitoring costs. In emphasizing the
importance of early diagnosis to increase the chances of effective treatment of cancer, the
trial court stated, “since plaintiffs now live with an increased vulnerability to serious
disease it is axiomatic that they should receive periodic medical monitoring in order to
determine at the earliest possible time the onset of the disease.” (C.T. 1056.) The Court of
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Appeal indicated its sympathy with respondents’ need to recover medical monitoring costs,
but held that it was constrained by precedent to reverse the trial court’s award for such
costs. Potter. 225 Cal. App. 3d at 232. This question of law is revicwablc on a dc novo
standard. By permitting the recovery for reasonable and necessary medical monitoring
costs where it is shown that there is a significant increase in the risk of cancer, this coun
can appropriately remedy an inequitable and anomalous situation while at the same time
promoting important public policy goals.
If conduct such as Firestone exhibited towards the people of Monterey is tolerated,
communities throughout our society will be unable to drink water, take baths, or enjoy our
lakes and rivers without being exposed to toxic chemicals with the potential of causing life
threatening disease. The rights and privileges associated with a clean water supply are too
fundamental and valuable to a civilized society for us to tolerate conduct which either
deliberately, recklessly or negligently contaminates our water and our health.

Dated: Novembers, 1991

Respectfully submitted.

William A. Cohn
Counsel for Respondents
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