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Cable's "Non-Cable Communications
Services": Cable Television As A
Common Carrier
by

DAVID KUPETZ*

1
Introduction
In recent years, promoters of cable television (cable) have
promised that cable will bring the benefits of the information
age into our homes and businesses.' Not only capable of providing video entertainment, cable can also provide "two-way" services allowing users to both receive and send messages. 2 In
providing two-way services, cable has entered an area where
telephone companies (telcos) traditionally have held a
monopoly.3
In June 1982, Cox Cable Communications, Inc. (CCCI) began
offering two-way voice and two-way data services in Omaha,
Nebraska.4 CCCI initiated one of its new services through an
experimental project with MCI Communications Corporation
(MCI). By utilizing CCCI's two-way cable system to complete
some of its long distance phone service, MCI was able to bypass
* Member, Third Year Class.
1. See Cable Gets Ready for Business, Bus. WK., Nov. 22, 1982, at 119. See also
Zahradnik, Interactive Services: Telephone Now Completes the Circuit, CHANNELS,
1985 Field Guide, at 24; Getlin, Cable TV: A New Season ofAusterity, L.A. Times, Jan.
5, 1985, at 1, col. 1.
2. Examples of these "interactive technologies" allowing users to both receive
and send messages include: home shopping, home banking, electronic mail, data
processing, video-conferencing, burglar and fire alarms, remote access to computers,
interoffice data transmissions, utility meter readings, voting, and all voice communications. See Comment, Hit or Myth ?: The Cable TV Marketplace,Diversity and Regulation, 35 FED. COMM. L.J. 41, 46 (1983). See also The New Services Offered by Cable of
the 1980's, CABLE TV LAW § 14.02 (1983).
3. See Lloyd, Cable Television's Emerging Two-Way Services: A Dilemma for
Federal and State Regulators, 36 VAND. L. REV. 1045, 1046 (1983).
4. See Petition for Declaratory Ruling at 3, In re Cox Cable Communications,
Inc., FCC File No. CCB-DFD-83-1 (July 1, 1983).
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the local telephone network.5 Consequently, Northwestern
Bell Telephone Company (NWB), whose five-state service area
included portions of Omaha, Nebraska, filed a complaint with
the Nebraska Public Service Commission (NPSC), alleging that
in offering two-way cable services, CCCI was acting as a "common carrier, "6 and thereby subject to regulation by the NPSC.7
The NPSC found that CCCI was acting as a common carrier
and asserted regulatory authority over CCCI's two-way services.8 CCCI then petitioned the Federal Communications Commission (FCC), requesting that the FCC preempt state
regulation of cable's two-way services so that state public utilities commissions (PUCs) could not subject them to common
carrier oversight. 9
The response of the FCC was to defer to a Congressional determination of the preemption issue.10 Although Congress did
enact the Cable Communications Policy Act of 1984, it ignored
the issue of the regulation of cable's two-way services.'1 Consequently, the FCC must now address the issue of regulatory authority over cable's two-way services. This note examines the
convergence of the cable television and telephone industries.
First, it discusses the technological and structural developments transforming the telecommunications industry. The
classification of cable's two-way services as "non-cable services"
5. See Schmuckler, Cable vs. Telephone: The War of the Wires, CHANNELS, May/
June, 1984, at 36. See also Nickolai, The AT&T Divestiture: For Whom Will the Bell
Toll?, 10 WM. MITCHELL L. REV. 507, 510 (1984).

6. The Communications Act of 1934 defines a communications "common carrier"
as "any person engaged as a common carrier for hire, in interstate or foreign communication by wire or radio or interstate or foreign radio transmission of energy.. but
a person engaged in radio broadcasting shall not.., be deemed a common carrier." 47
U.S.C. § 153(h) (1982). See also infra notes 97-124 and accompanying text for discussion and definition of a communications "common carrier."
7. See Schmuckler, supra note 5, at 36.
8. In re Investigation Into Proposed Operations of Cox Cable, Order to Cease &
Desist, Neb. Pub. Serv. Comm'n (April 19, 1983). See also Neb. PSCRules Cox is Common Carrier,CABLEVISION, May 9, 1983, at 15. CCCI appealed to a federal district
court which temporarily enjoined the NPSC order. See Cox Cable Communications,
Inc. v. Simpson, 569 F. Supp. 507 (D. Neb. 1983). See also Leddy, Cox Wins Common
CarrierReprieve, CABLEVISION, Aug. 22, 1983, at 16.
9. Petition for Declaratory Ruling at 1-2, In re Cox Cable Communications, Inc.,
FCC File No. CCB-DFD-83-1 (July 1, 1983).
10. See Panel DebatesState vs. FederalRegulation of Cable, BROADCASTING, June
11, 1984, at 64.
11. Cable Communications Policy Act of 1984, Pub. L. No. 98-549, 98 Stat. 2779
(1984). See also H.R. REP. No. 934, 98th Cong., 2d Sess. 41 (1984); Leddy, Cable TVThe Tough Get Going, CHANNELS, 1985 Field Guide, at 34, 35.
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is then examined. Potential regulation of these "non-cable
services" is analyzed. Finally, it is suggested that cable companies providing non-cable communications services be allowed to
enter the two-way communications market under the same regulatory guidelines applicable to telephone companies providing
comparable services.

II
The Converging Cable Television And
Telephone Industries
The telecommunications industry is undergoing an unprecedented period of technological and structural change.' 2 Some
industry experts predict that cable's two-way services may be
the telephones of the future.' 3 This potential convergence of
the cable and telephone industries raises issues of fair competi4
tion and the maintenance of affordable telephone service.
A.

Technological Overlap

After years of concentrating solely on the delivery of television programs, sports events, and movies to subscribers' homes,
some cable system operators have begun to take advantage of
cable's capacity to provide two-way services.' 5 Cable's ability to
not only send information into a customer's home but also to
carry it back out allows it to serve as an alternative to traditional telephone service. 6 Based on projections that cable's tel12. See 130 CONG. REC. H10,435 (daily ed. Oct. 1, 1984) (statement of Rep. Wirth).
See also Granetz, C7zippingAway At Freedom?,THE NEW REPUBLIC, Oct. 3, 1983, at 32,
33; Dawson, Business Loop Sizzle: Everybody's Tuning In, CABLEVISION, April 11,

1983, at 29. See also infra notes 15-27 and accompanying text for discussion of technological developments and infra notes 41-53 for discussion of structural changes.
13. See 130 CONG. REC. H10,446 (daily ed. Oct. 1, 1984) (statement of Rep. Markey). See also Noam, Towards An IntegratedCommunicationsMarket: Overcoming
The Local Monopoly of Cable Television, 34 FED. COMM. L.J. 209, 236 (1982).
As 1984 came to an end, however, the cable industry appeared to be making little, if
any, progress toward fulfilling its promise of delivering the bank, the shopping center,
and the voting booth to America's living rooms. See Getlin, supra note 1, at 1.
14. See Comments of Northwestern Bell Telephone Company, at 21, In re Cox
Cable Communications Inc., FCC File No. CCB-DFD-83-1 (July 1, 1983).
15. See Cable Gets Ready For Business, supra note 1, at 119.
16. See Schmuckler, supra note 5, at 36.
In the war with the telcos, the cable industry's technological advantage is the
greater capacity of its wires. See Cable Gets Ready for Business, supra note 1, at 119.
The traditional coaxial cable used in wiring can transmit thousands of times more
information at a faster speed than conventional copper telephone lines. Id. The
telcos' advantage is a vast switching network which allows them to transfer informa-
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ephone bypass capabilities have the potential to furnish cable
companies with more revenue than their entertainment services, 17 many cable analysts believe the industry will experience
dynamic growth in the next decade. 8
In recent years, almost all cable system operators have promised to construct "institutional networks" that will furnish
communications links for businesses, schools, hospitals, libraries, banks, government offices and other institutions. 19 Some
cable companies with "institutional networks" already compete
with local telephone companies for two-way data transmission
business. 20 Today, however, most data is carried over the same
local telephone company wires that carry ordinary phone service.2 ' Many industry experts believe that interoffice data
transmission will be the most lucrative of cable's non-cable
communications services.22 Cable system operators predict that
they will connect government and business headquarters oftion between any two subscribers. See Sloan & Baker, AT&T v. Cable: War of the
Wires, FORBES, May 11, 1981, at 204, 206.
The features of the traditional cable and telephone systems will possibly become
academic within the next decade, however, because both cable and telephone companies plan to replace their conventional wire with fiber optic cable. See Schmuckler,
supra note 5, at 37; Miller & Beals, Regulating Cable Television, 3 COMM/ENT. L.J.
577, 609-10 (1981); Behrens, Fiber Optics: The Light Heavyweight, CHANNELS, 1985
Field Guide, at 15, 69.
Fiber optic cable is composed of thin strands of pure glass through which extremely
rapid pulses of light are transmitted. See Schmuckler, supra note 5, at 37.
Fiber optic technology eliminates the question of transmission capacity and may
enable both cable and telephone companies to provide their subscribers with almost
unlimited two-way video, data and voice communication services. See Major Expansion ofFiber Optic Cable Technology Launched, PUB. UTIL. FORT., Aug. 30, 1984, at 60.
Thus, the use of fiber optic cable by the cable and telephone industries could blur the
technological distinctions between the two industries, eventually leading to the development of duplicative communications networks. See Noam, supra note 13, at 257.
17. See Rothbart, Common CarrierLook-Alike, CABLEVISION, Feb. 7, 1983, at 60.
One cable analyst predicts that by the late 1980's, cable will compete for about ten
percent of the residential and small business telephone service market. Id.
18. See Getlin, supra note 1, at 25.
Estimates are that by 1990, half of all American homes will be wired for cable. S.
REP. No. 67, 98th Cong., 1st Sess. 4-5 (1983).
One cable industry expert projects that by the end of the decade cable industry
revenues will increase from a current $9.7 billion to $21.2 billion a year. Getlin, supra
note 1, at 25.
19. Getlin, supra note 1, at 24.
20. H.R. REP. No. 934, supra note 11, at 28.
21. Id.
22. See Schley, Industry Execs Look to Businesses to Fuel Growth of Interactive
Cable, MULTICHANNEL NEWS, Oct. 11, 1982, at 21. It has been predicted that cable's
share of the business telecommunications market might approach $11 billion by the
end of this decade. Cable Gets Ready for Business, supra note 1, at 119.
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fices with branch offices and transmit data, voices, and pictures
between them at higher speeds and lower prices than local telephone companies.23 Indeed, many telcos now realize that cable
may be able to provide voice and data transmissions more
cheaply and efficiently than the telcos. 24 Two-way cable systems can also originate and terminate long distance voice and
data communications.25 Presently, most users of long distance
communications services use the facilities of the local telephone company to "pick up and deliver long distance communications.

'26

In

CCCI's

experimental

alliance

with

MCI,

however, CCCI's two-way cable system is used to originate and
terminate long distance phone service, thus bypassing NWB's
phone network.
B. Issues of Competitive Equity and Universal Telephone Service
As the cable and telephone industries converge, issues of
competitive equity and universal telephone service arise. The
telephone industry contends that cable companies providing
services similar to telephone companies should be regulated on
an equal basis with the telcos.2" Thus, both should be subject to
state or federal regulation.29 The cable industry's response is
twofold. First, regulation of cable's non-cable services would
be premature in that it would impede the development of this
new technology.3 ° Second, cable companies claim that they
pose no competitive threat to the telcos. Therefore, they argue,
cable's two-way services should not be subject to traditional telephone service regulation. 1
Local telephone companies must serve all customers indiscriminately, at prices approved by state regulatory authorities.32 The majority of local telephone company revenue
is
33
derived from a small number of large urban customers.

If

23. See Getlin, supra note 1, at 24.

24. See Lloyd, supra note 3, at 1046-47.
25. See H.R. REP. No. 934, supra note 11, at 28.

26. Id.
27. See Schmuckler, supra note 5, at 36.
28.

See House Takes Up Cable Debate, BROADCASTING, May 30, 1983, at 51.

29. See More Obstacles PlacedIn Way ofS.66, BROADCASTING, May 16, 1983, at 66.
30. See Note, The Federal Communications Commission and Interactive Cable
Technology: The Case for Minimal Regulation, 97 HARV. L. REV. 565, 582 (1983);
Lloyd, supra note 3, at 1080.
31. See House Takes Up Cable Debate, supra note 28, at 51.
32. H.R. REP. No. 934, supra note 11, at 28.
33. Five percent of local telco customers generate 50% of the total annual reve-
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cable companies are allowed to provide communications services similar to those furnished by telcos, but to only a few subscribers at unregulated prices, the availability of affordable
universal telephone service might be threatened. 4 If telephone
bypass becomes significant and cable companies attract customers that generate large volumes of voice and data traffic, telcos
could suffer a significant loss in revenue.35 This revenue loss
would probably be recouped by higher local rates for residential and small business telephone users.36 The impact of these
rate increases would be especially severe on the poor, elderly,
disabled and those living in high cost rural and urban areas.37
In addition, the viability of some local telephone companies
could be threatened. 3' Thus, extensive use of cable's two-way
services to bypass local phone systems poses a serious danger to
the general availability of reasonably affordable phone
service. 39
Unfortunately, legislation aimed at maintaining universal
telephone service in the face of competitive threats to local telephone companies has failed to gain the necessary support in
Congress. One proposed bill would have required users of technologies which provide two-way services that bypass telephone
lines to contribute to a general fund, the proceeds of which
would be distributed to local telcos whose rates rose more rapidly than Congress deemed acceptable.40 Hence, the continued
nue, and 1% generate 30%. S.

REP. No. 270, 98th Cong., 1st Sess. 43 (1983). See also
DeMott, Click! Ma Is Ringing Off, TIME, Nov. 21, 1983, at 74.
34. H.R. REP. No. 934, supra note 11, at 28-29. See infra notes 35-39 and accompanying text for discussion of how this threat might manifest itself.
35. H.R. REP. No. 934, supra note 11, at 28-29. As of 1983, bypass systems have
drained as much as $32 million in revenues from the telcos. See DeMott, supra note
33, at 74.
36. H.R. REP. No. 934, supra note 11, at 28-29; DeMott, supra note 33, at 74.
37. H.R. REP. No. 479, 98th Cong., 1st Sess. 13 (1983).
38. Urban telcos are vulnerable to cable bypass because a disproportionately large
percentage of their business comes from a small number of customers. For example,
in 1983, 33% of the revenues of New York Telephone came from just 1/3 of 1% of its
customers. See Schmuckler, supra note 5, at 37.
39. See H.R. REP. No. 934, supra note 11, at 28-29; H.R. REP. NO. 479, supra note
37, at 13.
40. See S. 1382, 98th Cong., 'st Sess., 129 CONG. REC. S7554 (daily ed. May 25,
1983). See also Pearce, Data Cable is a Telephone Bypasser, Says Capitol Hill and So
Must Pay Towards the Cost of Providing Local Telco Facilities,DATA CABLE NEWS,
July, 1983, at 5. One House bill proposed requiring privately-owned and operated telephone "bypass" systems to contribute to the local telcos' costs. H.R. REP. No. 479,
supra note 37, at 13.
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availability of telephone service at affordable rates remains a
most important concern.
C.

Structure of the Telecommunications Industry
In 1982, District of Columbia District Court Judge Harold
Greene approved an antitrust consent decree, commonly referred to as a Modified Final Judgment (MFJ), between the
Department of Justice and American Telephone & Telegraph
(AT&T). 41 The resulting break-up of AT&T drastically altered
the structures used to provide most telecommunications services to American families and businesses.42 Under the terms of
the MFJ, AT&T was divested of the local telcos and its Bell
Operating Companies, and left free to enter unregulated fields
such as computer communications.43 In the near future,
AT&T, the Bell Operating System, and the independent telcos
such as General Telephone & Electric and MCI hope to offer
the type of two-way communications services cable operators
have promised to provide. 44 The revenue from developing services has taken on additional importance for the local telcos because, as a result of AT&T's breakup, they are no longer
heavily subsidized by AT&T's highly profitable long distance
service.45
The Cable Communications Policy Act of 198446 prohibits
telcos from operating cable systems within their telephone service areas. 47 The 1984 Act also prohibits the telcos from providing video entertainment over their own wires, except in "rural
areas." 48 The law regarding both telephone and cable company
41. United States v. American Tel. & Tel. Co., 552 F. Supp. 131 (D.D.C. 1982), affd
sub nom. Maryland v. United States, 460 U.S. 1001 (1983).
42. Prior to the breakup, AT&T was composed of many companies which provided all aspects of telephone service. The companies included Bell Operating Companies (local service and intrastate long distance), AT&T Long Lines (interstate long
distance and manufacturing), Western Electric (research and development) and Bell
Laboratories (research and development). DeMott, supra note 33, at 60-74.
43. See id. for a general discussion.
44. See Schmuckler, supra note 5, at 36-39.
45. See Arieff, Debate Builds over 'Telephone Bypass" LEGAL TIMES, July 11, 1983,
at 1.
46. Pub. L. No. 98-549, 98 Stat. 2779 (1984).
47. "It shall be unlawful for any person to be a cable operator if such person,
directly or through 1 or more affiliates, owns or controls, the licensee of a television
broadcast station .... " 47 U.S.C. § 533(a) (Supp. 1985).
48. "It shall be unlawful for any common carrier ... to provide video programming directly to subscribers in its telephone service area." Id. § 533(b)(1) (Supp.
1985). "In those areas where the provision of video programming directly to subscrib-

82
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provision of information services or other non-video program49
ming, transmissions or communications services is unsettled.
However, FCC officials have voiced their support for elimination of the rule barring telco ownership of cable systems.5 °
As the technologies of the cable and telephone industries
converge, these two competitors may possibly decide to cooperate and become joint providers of two-way communications
services. 1 Several telecommunications industry analysts predict the growth of "hybrid systems," which will use cable to
bring information into homes or businesses ("downstream")
and telephone lines to send customers' commands and
messages back ("upstream") to the cable transmission center.5 2
This type of system would reduce duplication of facilities and
provide economic advantages for both suppliers and customers
without the dangers of bypass.53 There has been no indication
as to how these joint ventures would be regulated.

III
Cable's Non-Cable Communications Services
In October, 1984, Congress passed legislation ostensibly es-

tablishing a national regulatory policy for cable television. 4
This legislation, however, had no effect on cable's provision of
"non-cable communications services."5 5 "All services offered
ers through a cable system demonstrably could not exist except through a cable system owned by, operated by, controlled by, or affiliated with the common carrier
involved.., the Commission may... waive" the above restriction. Id. § 533(b)(4). See
also Free at Last: Cable Gets Its Bill, BROADCASTING, Oct. 15, 1984, at 39.
49. The Cable Communications Policy Act of 1984 does not address the question
of regulation of cable's two-way services. See Leddy, supra note 11, at 35.
50. Id. at 35; Panel DebatesState vs. FederalRegulation of Cable, BROADCASTING,
June 11, 1984, at 64-65.
51. See Dawson, supra note 12, at 35. In Philadelphia, Chicago, Detroit, and
Washington D.C., the telcos have proposed to build the entire cable system and lease
it back to cable operators. See Schmuckler, supra note 5, at 38.
52. See Zahradnik, supra note 1, at 24.
53. See Schmuckler, supra note 5, at 38.
54. The Act proposed to "(1) establish a national policy concerning cable communications," and, among other things, "(3) establish guidelines for the exercise of federal, state, and local authority with respect to regulation of cable systems." 47 U.S.C.
§ 521 (Supp. 1985).
55. See Leddy, supra note 11, at 35; H.R. REP. No. 934, supra note 11, at 41. "Cable
Service" includes the one-way transmission to subscribers of video programming, or
"other programming service," and any subscriber interaction which is required for the
selection of such video programming or other programming services. 47 U.S.C.
§ 522(5) (Supp. 1985). "Other programming service" includes "information that a
cable operator makes available to all subscribers generally." Id. § 522(11).
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by a cable system that go beyond providing generally available
video programming or other programming are non-cable services."" Services furnishing users with the power to "engage in
transactions or to store, transform, forward, manipulate, or
otherwise process information or data" are non-cable communications services.5 7 Examples of such services include: home
shopping, home banking, electronic mail, data processing,
video-conferencing, burglar and fire alarms, remote access to
computers, interoffice data transmissions, utility meter readings, voting, and all voice communications."
The failure of the Cable Communications Policy Act of 1984
to address the issues raised in CCCI's petition to the FCC
presents a serious problem. As an increasing number of cable
systems begin to provide two-way services, more cable operators will compete with the local telephone companies currently
providing the communications facilities that link almost all individuals and institutions in a "universally" available communications network. 9 The lack of guidelines regarding the
regulation or deregulation of cable's non-cable communications
services foreshadows a battle for dominance between cable and
the telcos, jeopardizing the public interest in affordable universal telephone service.

IV
Regulating Cable's Non-Cable Communications
Services
The Communications Act of 1934,60 which provides the overall framework for regulation of the communications industry,
56. H.R. REP. No. 934, supra note 11, at 42.

57. Id.
58. Id. See also Comment, supra note 2, at 46; Lloyd, supra note 3, at 1046.

59. See Cable Gets Ready For Business, supra note 1, at 119. See also Rothbart,
supra note 17, at 60. "Universal" telephone service means broad public access to the
telephone network. The goal of maintaining universal service depends on keeping
access affordable for those who would otherwise leave the network. See Universal
Telephone Service Preservation Act of 1983: Joint Hearings Before the Committee
on Commerce, Science and Transportation, United States Senate, and the Committee
on Energy and Commerce, House of Representatives, 98th Cong., 1st Sess. (1983).
Several commentators have predicted an escalating "war of the wires" as cable and
telephone companies fight for dominance in the rapidly expanding field of two-way
communications services. See Sloan & Baker, supra note 16. See also, Schmuckler,
supra note 5, at 36-39.
60. 47 U.S.C. §§ 151-757 (1982 & Supp. I 1983).
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was enacted before the development of cable television. 61 The
cable television industry itself has also changed dramatically
since its genesis as a means of providing residents of rural areas with reception of over-the-air broadcast signals.2 One of
the purposes of the Cable Communications Policy Act of 1984,
'
"the first major revision of the Communications Act of 1934, 63
was to "establish guidelines for the exercise of federal, state,
and local authority with respect to the regulation of cable
systems.

64

Despite the 1984 Act's ambitious goal of "establish[ing] national policy concerning cable communications, '65 it failed to
address the issue of regulation of cable's non-cable services, including the regulatory jurisdiction over cable systems furnishing two-way services.
A.

Jurisdiction Over Cable's Non-Cable Services.

The FCC has broad authority to regulate interstate and foreign telecommunications under Title I of the Communications
Act of 1934.66 The 1934 Act, however, expressly reserves to the
states the regulation of intrastate telecommunications. 67 The
Cable Communications Policy Act of 1984 did "not affect existing regulatory authority over the use of a cable system to
provide non-cable communications services, such as ... data
transmission or voice communication, that compete with servThus, the 1984 Act
ices provided by telephone companies.
failed to provide guidance for pending federal and state proceedings regarding regulatory jurisdiction over cable's noncable services.69
61. Cable television began in the late 1940's as a practical way of bringing TV
reception to remote and hilly areas. See Miller & Beals, supra note 16, at 608-10.
62. Cable is capable of providing a wide variety of entertainment services created
especially for a cable audience as well as numerous nonentertainment communications services. Id.
63. See Free at Last: Cable Gets Its Bill, supra note 48, at 38.
64. 47 U.S.C. § 521(1) (Supp. 1985).
65. Id.
66. The FCC's authority extends to "all interstate and foreign communication by
wire and radio." Id. § 152(a).
67. The FCC does not have jurisdiction over "charges, classifications, practices,
services, facilities, or regulations for or in connection with intrastate communication
service by wire or radio." Id. § 152(b)(1). See also id. § 221(b).
68. H.R. REP. No. 934, supra note 11, at 41; See also Leddy, supra note 11, at 35.
69. In addition to the CCCI petition pending before the FCC, the New York Public Service Commission has required Manhattan Cable Television, Inc., which offers
two-way data communication services similar to those provided by CCCI in Omaha, to
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In the absence of congressional action, the FCC is responsible
for forming a rational policy for the regulation or deregulation
of cable's non-cable services. 70 Hence, the FCC must now react
to CCCI's request that it preempt state regulation of cable's
non-cable services. In considering CCCI's petition, the FCC
should properly focus on how federal preemption of state regulation of cable's two-way services will affect the availability of
affordable telephone service.
There are well-established principles regarding federal preemption of state law.7 ' Under the supremacy clause of the
United States Constitution,72 a federal law may preempt a state
law when the state regulation "stands as an obstacle to the accomplishment and execution of the full purposes and objectives
of Congress.''" The Communications Act of 1934 explicitly
reserves to the states the regulation of intrastate telecommunications.74 Moreover, state PUCs defend state regulation of
cable's intrastate non-cable services as a measure necessary to
ensure that the growth of these new services does not undermine realization of the traditional governmental goal of facilishow why it should not be regulated by the state. See Proceedings on the Provision of
Telephone Services that Bypass Local Exchange or Toll Networks, Before the N.Y.
Pub. Serv. Comm., Case No. 28710. Several other states, including California, have
also instituted proceedings that relate to the use of cable television's capacity for nonentertainment services. The California proceeding addresses bypass technologies in
general and their impact on universal telephone service. On June 13, 1984, the California Public Utilities Commission released an Order Instituting Investigation that,
among other things, proposed regulations regarding alternative suppliers of local private line telephone services, including cable systems. Cal. PUC 01 84-06-113 (June 13,
1984). See also Leddy, Common-CarrierConflagration,CABLEVISION, Aug. 29, 1983, at
40.
70. The court of appeals stated: "[D]eference to the agency's interpretation of its
governing statute is reinforced where .. .the legislative history is silent, or at best
unhelpful, with respect to the point in question. Congress in passing the Communications Act in 1934 could not, of course, anticipate the variety and nature of methods of
communication by wire or radio that would come into existence in the decades to
come. In such a situation, the expert agency entrusted with administration of a dynamic industry is entitled to latitude in coping with new developments in that industry." Philadelphia Television Broadcasting Co. v. FCC, 359 F.2d 282, 284 (D.C. Cir.
1966).
71. See generally L. TRIBE, AMERICAN CONSTITUTIONAL LAW §§ 6-23 to -30, at 376401 (1978). See also Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691 (1984).
72. U.S. CONST. art. VI, cl. 2.
73. Hines v. Davidowitz, 312 U.S. 52, 67 (1941).
74. The FCC lacks jurisdiction over intrastate communications services. 47 U.S.C.
§ 152(b)(1) (1982). The FCC also does not have jurisdiction with respect to "wire,
mobile, or point-to-point telephone exchange service... in any case where such matters are subject to regulation by a State commission or by local governmental authority." Id. § 221(b).
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tating affordable universal telephone service.75
A state regulation may also be preempted by a federal law
when Congress, in enacting a federal statute, has expressed a
clear intent to preempt state law.76 In the Cable Communications Policy Act of 1984, Congress expressed no intent to affect
existing regulatory authority over cable's non-cable services.77
Furthermore, Congress has failed to indicate an intent to preempt state regulation of cable's non-cable services since it has
foregone comprehensive legislation which would occupy the
entire field of regulation and thereby leave "no room for the
States to supplement" federal law.78
In National Association of Regulatory Utility Commissioners v. FCC (NARUC II),

79

the Court of Appeals for the District

of Columbia reviewed the FCC's preemption of state jurisdiction over a two-way cable system. The court held that the FCC
had no jurisdiction to preempt state regulation of a cable system's intrastate non-cable services, 0 and concluded that because these services were purely intrastate, they were subject
to the sole jurisdiction of the state. 81
Technological advances in the telecommunications industry,
however, have ignored, overrun, and blurred the regulatory
separation of intrastate and interstate telecommunications
services. The courts have taken full cognizance of the "technical and practical difficulties of separating intrastate and interstate telecommunications." ' 2 The judicial response to these
difficulties has been to create a federal primacy in order to protect the integrated national (and international) telecommunications network from the potentially disruptive and frustrating
effects of "state by state regulation of parts of an organic
75. See Comments of Northwestern Bell Telephone Company at 47-58, In re Cox
Cable Communications, Inc., FCC File No. CCB-DFD-83-1 (July 1, 1983).
76. "[W]hen Congress has 'unmistakably... ordained' that its enactments alone
are to regulate a part of commerce, state laws regulating that aspect of commerce
must fall. This result is compelled whether Congress' command is explicitly stated in
the statute's language or implicitly contained in its structure and purpose." Jones v.
Rath Packing Co., 430 U.S. 519, 525 (1977) (citations omitted).
77. See H.R. REP. No. 934, supra note 11, at 41; Leddy, supra note 11, at 35.
78. "The scheme of federal regulation may be so pervasive as to make reasonable
the inference that Congress left no room for the States to supplement it." Rice v.
Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
79. 533 F.2d 601 (D.C. Cir. 1976).

80. Id. at 617.
81. Id.
82. See North Carolina Util. Comm'n v. FCC, 537 F.2d 787, 793-96 (4th Cir.), cert.
denied, 429 U.S. 1027 (1976) (North Carolina1).
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whole. 8' 3 Thus, FCC preemption actions have received judicial
approval despite the fact that those actions have affected facilities located entirely within a single state,8 4 or services predominately used for intrastate communications. 85
Based on such decisions, CCCI argues that intrastate traffic
carried over its non-cable communications services "together
with distribution and termination of interstate voice, data,
video and other communications, is interstate communication
subject to [the FCC's] jurisdiction and not subject to state or
local regulation."8 This argument, however, is incomplete and
incorrect. Congress has expressed no intent to extend the
FCC's regulatory authority to cable's non-cable services that
are local or intrastate in character.
Although the courts have held that state jurisdiction must be
carefully exercised so as not to intrude on the interstate and
foreign telecommunications over which the FCC presides,8 8 the
FCC has noted on several occasions that it cannot regulate intrastate services.8 9 Therefore, the NPSC should be allowed to
regulate CCCI's intrastate non-cable communications services
so long as the state regulatory agency does not "substantially
encroach" on the development of the integrated national telecommunications network the courts seek to protect. 90
The foremost concern of both federal and state regulatory
agencies should be the most effective use of their powers to
protect the public interest in the availability of affordable universal telephone service. As cable develops its non-cable com83. "[T]he Communications 'Act must be construed in light of the need for comprehensive regulation and the practical difficulties inhering in state by state regulation of parts of an organic whole.'" Id. at 795-96 (quoting General Tel. Co. v. FCC, 413
F.2d 390, 398 (D.C. Cir.), cert. denied, 396 U.S. 888 (1969).
84. California v. FCC, 567 F.2d 84, 86 (D.C. Cir. 1977), cert. denied, 434 U.S. 1010
(1978).
85. North Carolina Util. Comm'n v. FCC, 552 F.2d 1036, 1046 (4th Cir.), cert. denied, 434 U.S. 874 (1977) (North CarolinaII).
86. Petition for Declaratory Ruling at 11, In re Cox Cable Communications, Inc.,
FCC File No. CCB-DFD-83-1 (July 1, 1983).
87. See supra notes 76-78 and accompanying text.
88. See supra notes 82-85 and accompanying text.
89. "[O]ur order does not affect the regulation of intrastate services by state authorities." Policy and Rules Concerning Rates for Competitive Common Carrier
Services etc. and Facilities Authorization Therefor, 91 FCC2d 59, para. 5 n.8 (1982).
90. The Fourth Circuit stated that the Communications Act restrains "the Commission from interfering with those essentially local incidents and practices of common carriage by wire that do not substantially encroach upon the administration and
development of the interstate telephone network." See North CarolinaI, 537 F.2d at
794 n.6.
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munications services, and experience is gained in offerings such
as those already initiated by CCCI in Omaha, the danger that
local telephone networks will be bypassed in their entirety may
begin to threaten the viability of the telephone system itself.9 1
Two-way cable carries with it the prospect of a duplicate telephone network similar to the duplicate networks that provided
much of the original impetus for the regulation of the telecommunications industry.9 2 If telephone bypass becomes significant, the immediate impact will be a loss to local telcos of urban
customers and those who generate large volumes of voice and
data traffic.93 In addition, as the most attractive and profitable
parts of the local telephone companies' business are drawn
away through bypass, the burden of sustaining the telephone
network will fall on those customers who remain. Those remaining customers will likely be the poor and elderly, who can
least afford to carry the burden. 94
In the face of these considerable dangers, the authority of
state PUCs to regulate cable's non-cable services should not be
preempted. It is not proper to assume that state PUCs are regulatory dinosaurs working to protect the traditional local telco
monopoly. State regulators have precisely the same interest in
cable's intrastate non-cable communications services as they do
in the local telephone company's intrastate services. States
need the authority to regulate intrastate telephone bypass services in order to protect the public interest in affordable universal telephone service.
B.

Cable as a Common Carrier

The Cable Communications Policy Act of 1984 prohibits regulation of a cable system operator as a common carrier or utility because he provides a "cable service. '9 5 As previously
discussed, the 1984 Act does not address the issue of the regulatory treatment of cable's non-cable services.9 6
91. See Banks, Brown & Hershkowitz, An Analysis of Current Communications
Initiatives in the FCC and Congress, 10 WM. MITCHELL L. REV. 459, 479 (1984).
92. See Comment, Of Common Carriageand Cable Access: Deregulationof Cable
Television by the Supreme Court, 34 FED. COMM. L.J. 167, 168-71 (1982).
93. See DeMott, supra note 33, at 74.
94. See Banks, Brown & Hershkowitz, supra note 91, at 479-80; H.R. REP. No. 479,
supra note 37, at 13.
95. 47 U.S.C. §§ 543, 544 (Supp. 1985). For the definition of a "cable service," see
supra note 55.
96. See H.R. REP. No. 934, supra note 11, at 60; Leddy, supra note 11, at 35.
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The Communications Act of 1934 defines a communications
"common carrier" as "any person engaged as a common carrier
for hire, in interstate or foreign communication by wire or radio or in interstate or foreign radio transmission of energy...
but a person engaged in radio broadcasting shall not . . . be
deemed a common carrier."9 7 Although this circular definition
provides little guidance in determining whether cable is functioning as a common carrier in providing non-cable services, judicial decisions have shed some light on the characteristics of a
communications common carriage service.
A communications common carrier has a "quasi-public character" because it "undertakes to carry for all people indifferently." 98 A common carrier may not discriminate among or
refuse to deal with customers it is suited to serve. 99 In addition,
the user of a common carriage service must have the capacity to
select the information transported over the system. 10
CCCI's claim is that it is not acting as a common carrier in
providing non-cable services in Omaha because it does not hold
these services out to the general public, but rather enters into
private arrangements with its customers, reserving the right
not to deal with whomever it pleases. 10 However, a communications provider should not be allowed to evade common carrier regulation by conveniently declining to adhere to a
traditional common carrier requirement when its services are
functionally indistinguishable from the services provided by
common carriers. Moreover, the law is clear that proper regulatory bodies can subject a telecommunications service provider
like CCCI to common carrier requirements. 102
In its petition to the FCC, 0 3 CCCI's reliance on FCC v. Mid97. 47 U.S.C. § 153(h) (1982).
98. See Semon v. Royal Indemnity Co., 279 F.2d 737, 739 (5th Cir. 1960).
99. See National Ass'n of Reg. Util. Comm'rs v. FCC, 525 F.2d 630, 641-42 (D.C.
Cir.), cert. denied, 425 U.S. 922 (1976) (NARUC 1).
100. See National Ass'n of Reg. Util. Comm'rs v. FCC, 533 F.2d 601, 609 (D.C. Cir.
1976) (NARUC II). Cable's non-cable communications services by definition provide
users with the capacity to select the information transported over the system. See
supra notes 55-58 and accompanying text.
101. See Petition for Declaratory Ruling at 12, In re Cox Cable Communications,
Inc., FCC File No. CCB-DFD-83-1 (July 1, 1983).
102. "A particular system is a common carrier by virtue of its functions, rather
than because it is declared to be so." NARUC 1, 525 F.2d at 644 (D.C. Cir. 1976) (citing
United States v. California, 297 U.S. 175, 181 (1936)). See infra notes 113-16 and accompanying text.
103. See Petition for Declaratory Ruling at 39-40, In re Cox Cable Communications, Inc., FCC File No. CCB-DFD-83-1 (July 1, 1983).
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west Video Corp. (Midwest Video II),104 for the proposition that
providers of non-cable communications services cannot lawfully be regulated as common carriers, is misplaced. In Midwest Video II, the FCC imposed a common carrier requirement
on cable companies as a prerequisite to engaging in broadcastrelated business. Because such a requirement was found to impose common carrier status on a broadcaster, the United States
Supreme Court held that the FCC had violated the Communications Act of 1934.1"5 Midwest Video II does not hold that noncable communication services are exempt from regulation.
Rather its rule is that a broadcast system is not obligated to
provide its services to the public on a non-discriminatory basis
as a common carrier. 10 6 The court did not examine what powers the FCC has over cable systems offering non-cable services.
In United States v. Southwestern Cable Co.,107 the Supreme
Court stated that the FCC had no discretion under the Communications Act of 1934 to regulate traditional cable systems as
common carriers.0 8 But in NARUC 11,109 the court of appeals
held that intrastate non-cable communications services are subject to the jurisdiction of the same state PUCs that regulate
communications services offered by common carriers such as
the local telephone company. 110 The regulation of intrastate
telecommunications is thus left to the states as long as they do
not encroach on the administration or development of interstate services.1 11 Thus, only cable's provision2 of interstate noncable services is subject to FCC authority.1
The determination of whether a cable company is a common
carrier is based on a functional analysis of the services offered
by the company." 3 Because cable's non-cable services provide
significant bypass alternatives to existing local telco facilities," 4
104. 440 U.S. 689 (1979).
105. Id. at 708. See also 47 U.S.C. § 153(h) (1982): "[A] person engaged in... broadcasting shall not.., be deemed a common carrier."
106. "Congress has restricted the Commission's ability to advance objectives associated with public access at the expense of the journalistic freedom of persons engaged
in broadcasting." Midwest Video II, 440 U.S. at 707 (emphasis added).
107. 392 U.S. 157 (1968).
108. Id. at 169 n.29.
109. 533 F.2d 601.
110. Id. at 616-17.
111. North Carolina 1, 537 F.2d at 793-94 n.6.
112. See supra note 89 and accompanying text.
113. NARUC I, 525 F.2d at 644.
114. See supra notes 19-27 and accompanying text.

No. 1]

CABLE TELEVISION

local telephone companies and cable companies providing noncable services may eventually compete in all communications
services.1 1 5 Thus, there is little, if any, functional distinction
that can fairly be drawn between cable's potential non-cable
services and the common carrier services provided by telcos.
"Both services are in the business of delivering electronic impulses door to door." 1 6
Communications common carriers are subject to regulation
in two primary areas: authorization of service 7 and tariff filing.1 ' The decision to regulate or deregulate non-cable communications services should be an informed one. Regulators
may not know the rates, terms, and conditions under which
cable companies are offering their non-cable communications
services unless the cable companies provide this information.
Informational tariffs 19 would help regulators make an informed judgment regarding the regulation of cable's non-cable
services and the preservation of universal telephone service.
A regulatory agency may require a cable company to file an
informational tariff for a non-cable service only if the agency
has jurisdiction over a common carrier's provision of such a service. 2 0 The states have regulatory power over intrastate services offered by a common carrier and the FCC has power over a
common carrier's interstate services.121 For example, the FCC
may not currently regulate a local telephone company's data or
voice services carried solely to and from the separate locations
of a large user in a single city. 122 The FCC should not, therefore, be allowed to require a cable company to file an informational tariff or submit to any other regulation when the
company offers such a service. Such intrastate services fall
115. See supra note 16 and accompanying text.
116. Schmuckler, supra note 5, at 36.
117. The Communications Act of 1934 requires an interstate common carrier to
obtain FCC approval, based on "present or future public convenience and necessity,"
before beginning a telecommunications service. 47 U.S.C. § 214 (1982).
118. The Communications Act of 1934 requires that an interstate common carrier
provide service to any customer on reasonable request and file tariffs with the FCC
containing the prices, terms and conditions under which it will offer telecommunications services. These must be just, reasonable, and nondiscriminatory. The FCC may
prescribe different prices, terms and conditions if it determines the public interest so
requires. See 47 U.S.C. §§ 201, 203, 205 (1982). See also 47 C.F.R. § 61 (1984).
119. See 47 U.S.C. §§ 201, 203, 205 (1982).
120. Id. § 201. See supra notes 67 and 74 and accompanying text.
121. See supra notes 87-90 and accompanying text.

122. Id.
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within the jurisdiction of state PUCs. 1 23 In contrast, the FCC
may mandate that cable companies file informational tariffs
when, for example, the company provides a service that connects customers to a long-distance carrier enabling them to
originate and terminate interstate communications. 24 Thus, in
the case of CCCI's Omaha system, which provides both intrastate and interstate services, the NPSC should oversee the former services while the FCC regulates the latter.
The convergence of the telephone and cable industries and
the resulting threat to universal telephone service posed by the
development of bypass technologies mandates regulation of
cable's non-cable services. Non-cable services such as data
transmission and voice services that might be offered by a cable
company in competition with a telephone company should be
subject to the same common carrier oversight under which similar telco services operate. With state PUCs overseeing intrastate services and the FCC governing interstate services, the
public interest in ensuring the careful implementation of competition in the telecommunications arena can be protected. It is
important that the states not be stripped of the ability to guarantee their citizens affordable telephone service.

V

Conclusion
Like a local telephone company, a cable company has traditionally held a natural monopoly in the local transmission of its
services. 2 5 Cable's non-cable services, however, can duplicate
those services that local telcos transmit into our homes and
businesses. Thus, an era of true competition in the transmission of communications services may be on the horizon. Without regulation, however, cable companies will have largely
unrestricted control over their non-cable services in contrast to
telcos providing the same services.
The law should reflect the overlap in two-way telecommunications technology by requiring both cable and telephone companies to develop and enter the two-way communications
market on an equal regulatory basis. One proposal is that telephone companies providing traditional cable services have
123. Id.

124. Id.
125. See Miller & Beals, supra note 16, at 618-19.
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those services regulated as common carrier services. 1 26 This approach, however, ignores the proper basis for common carrier
regulation: the function of the services furnished by an entity
indicates when it is acting as a communications common
carrier.

127

CCCI is providing intrastate and interstate telecommunications services for hire to at least a segment of the general public. Accordingly, CCCI should be declared a common carrier.
In its petition for federal preemption of state regulation of
cable's non-cable communications services, CCCI does not seek
fairness or equity; it seeks an economic advantage. It requests
that the FCC relieve it of "crippling" public interest regulation
while leaving its competition subject to this same regulation.
The FCC does not have the power to preempt state jurisdiction
over essentially telco-like intrastate services.
The continued availability of telephone service at affordable
rates must be the overriding concern of regulators. Treating
cable's non-cable services as common carrier services on an
equal regulatory basis with telco services will afford state and
federal officials the authority they need to address the issue of
competition between telephone and cable companies and the
danger of telephone bypass. Local telephone companies must
not be hampered by one-sided regulatory restraints that impede their ability to respond to competition from cable's noncable communications services without possible harm to affordable universal telephone service.

126. See Noam, supra note 13.
127. See supra notes 113-16 and accompanying text.

