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REVIEWING DEMONSTRATIVE TECHNIQUES

I
Introduction
Although it seems hard to believe, the first recognized software
copyright infringement case of any note took place almost sixteen
years ago. It was the Synercom1 case, out of the northern district of
Texas in 1978, on the copyrightability of input formats used for a
structural engineering software program. Since then, there has developed a variety of cases addressing copyright infringement in the context of object code infringement, source code infringement, audiovisual display infringement, as well as the non-literal copying of source
code or audio-visual displays, also known as the sequence, structure,
and organization cases, which I discuss here.
In the 1986 case of Broderbund Software, Inc. v. Unison World,
Inc.,2 I represented the plaintiff in one of the first trials that addressed
the copyrightability of software audio-visual displays-more popularly known as the user interface-and the extent to which such a user
interface could be infringed. At that time, only a few articles in the
journals had addressed the legal standards applicable in a software
copyright infringement case, whether it involved object or source code
infringement or the more glamorous "look and feel" of the user
interface.
Over the last eight years, the literature has developed this issue
extensively. The legal journals have addressed several issues that
have arisen in the context of software copyright infringement litigation, and fully ninety percent of these articles address the appropriate
standard to be applied by judge or jury in evaluating the similarity of
the plaintiff's and the defendant's works. These articles range from
the scientifically analytic3 to the philosophic4 (or at least having profoundly philosophical titles) and even to the almost religiously
evangelical. 5
1. Synercom Technology, Inc. v. University Computing Co., 462 F. Supp. 1003 (N.D.
Tex. 1978).
2. 648 F. Supp. 1127 (N.D. Cal. 1986).
3. See, e.g., David L. Hayes, What's left of 'Look and Feel': A CurrentAnalysis (Part
III), 10 THE COMPUTER LAWYER 13 (July 1993); David L. Hayes, What's left of 'Look and
Feel': A Current Analysis (Part II), 10 THE COMPUTER LAWYER 1 (June 1993); David L.
Hayes, What's left of 'Look and Feel': A Current Analysis (Part I), 10 THE COMPUTER
LAWYER 1 (May 1993).
4. See, e.g., Bradford D. Lyerla, Copyrightabilityof Software User Interfaces: The
Natural Law versus the Social UtilitarianApproach, 10 THE COMPUTER LAWYER 21, 23 n.3
(Jan. 1993).
5. See, e.g., Anthony L. Clapes and Jennifer M. Daniels, Revenge of the Luddites: A
Closer Look at Computer Associates v. Altai, 9 THE COMPUTER LAWYER 11 (Nov. 1992).

Interestingly, the authors of this article are both senior lawyers for IBM, an organization
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The most recent chapter concerns the dispute over whether or
not western civilization should apply the Altai6 "abstraction-filtrationcomparison" standard for non-literal similarity or the Whelan7 "big
picture" or "top down" comparison of two works. Although these approaches adopt different perspectives, they express a common concern that the law, in this case the copyright law, should include a
workable and certain standard, one that allows lawyers to advise their
clients about the extent to which one program, or its user interface or
code, infringes the work of another. This is one of the great uncertainties in software copyright law today.8
Trial lawyers face even more uncertainty, not in advising their clients about prospective products, but in determining the precedential
impact of some of the more famous look and feel, or sequence, structure, and organization, opinions. A lawyer will naturally attempt to
convince the court to employ the standard for copyrightability or infringement that best suits the client's needs in a particular case and
can be most credibly derived from precedent;9 however, the precedential value of software infringement cases is highly uncertain.
In the software copyright infringement area, precedent is often
and largely unhelpful for one simple reason: the vast majority of reported opinions do not append any trial exhibits showing the actual
programs or user interfaces that were the subject of the infringement
claim. No matter how powerful the judge's command of the language,
mere language does not convey the images-sequence, structure, and
organization-that the judge is analyzing. Despite whatever powerful
legal standards are articulated in these cases, after reading one of
them (even the lengthy opinions in Apple Computer, Inc. v. Microsoft
Corp.10 or Lotus Development Corp. v. Borland International,Inc."),
which might safely be characterized as having a significant interest in protecting its proprietary technology. The authors invariably refer to the Altai decision as "tortured," "bizarre," "flawed," "appalling," "a catastrophe," and "a legal Chernobyl." Id. at 11-12.
6. Computer Assocs. Int'l v. Altai, Inc., 775 F. Supp. 544 (E.D.N.Y. 1991), affd in
part and vacated in part, 982 F.2d 693 (2d Cir. 1992).
7. Whelan Assocs., Inc. v. Jaslow Dental Lab., Inc., 609 F. Supp. 1307 (E.D. Pa.
1985), affd, 797 F.2d 1222 (3d Cir. 1986), cert. denied. 479 U.S. 1031 (1987).
8. To put the uncertainty underlying the Altai-Whelan controversy in perspective,
consider the standard in California for allocating the appreciation of property acquired
before marriage between the community and separate estates. The standard basically is
"achieve substantial justice between the parties." See, e.g., Beam v. Bank of America, 490
P.2d 257 (Cal. 1971). I suggest that the mandate of "do substantial justice between the
parties" is more than a shade less stringent than either the Whelan "big picture" or the
Altai three-step substantial similarity analysis.
9. For example, lawyers in the Third Circuit rely more heavily on Whelan than Altai,
irrespective of the arguable virtues of the Altai decision and rationale.
10. 799 F. Supp 1006 (N.D. Cal. 1992).
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the lawyer or judge who is attempting to glean the significance of the
case can often discern essentially nothing about the programs that
were at issue. As a consequence, a great deal of the precedential impact is lost on the lawyer, who remains uncertain as to its impact on
the case at hand.
This reporting deficiency creates another area of uncertainty for
the trial lawyer. Generally, since trial lawyers divine tools for convincing fact finders by reading reported cases, the details of a district
court or appellate court decision often contain important descriptions
of the techniques or exhibits that the lawyers in the reported cases
used to convince the court or the jury that one program was or was
not substantially similar to another. Again, since the federal reporters
do not include visuals of these exhibits or tools, the trial lawyer does
not come away with an understanding of what sort of evidence really
struck home in a precedential decision. Perhaps, in the near future,
federal court opinions will be reported on compact disks, and it will be
possible for an opinion to include copies of the exhibits the court
found compelling and which reflected the substantial similarity, or
lack thereof, of the products. My remarks address these uncertainties
in the reported cases, for this, in my view, presents one of the most
important "real life issues" facing trial lawyers in software infringement cases today.
I will discuss the programs that underlie some of the more important decisions in this field and some of the tools of persuasion that
lawyers have used to convince triers of fact in software copyright infringement cases. I will focus on those cases that involve claims of
visual similarity of the user interface, components of the user interface, or the similarity of the sequence, structure, and organization of
elements of the user interface or the underlying source code.
II
Evidence of Customer or Third-Party Confusion
It is clear that in the software copyright infringement cases since
Synercom 1 2 experts are playing a greater role in the substantial similarity debate. Early courts spent most of their time freestyling
through the plaintiff's and the defendant's works with occasional references to expert opinion about the range of expression that was
available to the defendant, the originality of the plaintiff's work, or
11. 831 F. Supp. 202 (D. Mass. 1993); 799 F. Supp. 203 (D. Mass. 1992).
12. Synercom Technology, Inc. v. University Computing Co., 462 F. Supp. 1003 (N.D.
Tex. 1978).
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the extent to which the defendant's work contained elements similar
to the plaintiff's work. 13 Experts were perceived as a necessary evil
with the courts seeming uncertain about their own ability to judge the
similarity of two works. During this period, most or all courts considering any copyright infringement claims-whether or not in the context of a "software" case-utilized the "extrinsic-intrinsic" or
"objective-subjective" substantial similarity test, whereby the extrinsic
or objective similarity of the programs was the subject of expert testimony and the intrinsic or subjective similarity of the programs was left
14
to the fact-finder.
All that is largely gone. Now, even in cases paying lip-service to
the extrinsic-intrinsic test or trying to modify it slightly, trial by expert
is de rigueur. Given the interest in analytic dissection, cases are really
being tried based on who has the best experts. Some courts seem to
defer almost wholesale to the experts. A good example of this is the
recent district court decision in Gates Rubber Co. v. Bando American,
Inc. 5 The court devoted almost six columns in the reporter to evaluating expert testimony and only a quarter of a column to conducting
an independent review of the similarity of the software products. According to Karl Dakin, one of the plaintiff's lawyers, the bulk of the
hearing on the permanent injunction also involved expert testimony.
This suggests that, in certain cases, particularly in those cases involving user interface similarity or similarity in the sequence, organization, and structure of the menus, prompts, or user interface
elements, trial counsel should spend time showing the court that nonexperts-lay people-are confused by the programs' similarities.
Now, of course, "likelihood of confusion" is the litmus test for trademark infringement under the Lanham Act 16 or under state trademark
statutes, and likelihood of confusion should have nothing to do with
substantial similarity in copyright infringement. However, as a practical matter, this objection overlooks significant evidentiary tools that
have been accepted by a variety of courts. In particular, both the Seventh Circuit in Atari 7 and the Third Circuit in Whelan' 8 have formally
13. See, e.g., Stern Elecs., Inc. v. Kaufman, 523 F. Supp. 635 (E.D.N.Y. 1981), afj'd, 669
F.2d 852 (2d Cir. 1982); Synercom, 462 F. Supp. 1003.
14. The key case in the Ninth Circuit that established this standard was Sid & Marty
Krofft Television Producs., Inc. v. McDonald's Corp., 562 F.2d 1157 (9th Cir. 1977).
15. 798 F. Supp. 1499 (D. Colo. 1992), affid in part and vacated in part, Gates Rubber
Co. v. Bando Chem. Indus., Ltd., 9 F.3d 823 (10th Cir. 1993).
16. Congress enacted the Lanham Act in 1946 to regulate trademarks. Trademark Act
of 1946, Pub. L. No. 79-489, 60 Stat. 427 (codified as amended at 15 U.S.C. §§ 1051-1127
(1993)).
17. Atari, Inc. v. North Am. Philips Consumer Elec. Corp., 672 F.2d 607, 619 (7th Cir.
1982), rev'g 217 U.S.P.Q. 1265 (N.D. 11. 1981), cert. denied, 459 U.S. 880 (1982).
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accepted third-party confusion about the source of two products as a
basis for establishing the substantial similarity of the products, at least
under the lay "intrinsic-subjective" test.
In the 1986 case of Broderbund Software, Inc. v. Unison World,
Inc, 19 a Ninth Circuit district court was willing to accept evidence of
third-party confusion to establish substantial similarity. In
Broderbund, both companies had created desktop publishing programs, and Broderbund's Consumer Service and Technical Assistance
Department received several letters before trial from people who had
acquired Unison's Printmaster product and confused it with
Broderbund's Print Shop product. In one letter, a consumer extolled
the virtues of the original product, Broderbund's Print Shop, but in
the next paragraph confused the two products. In another letter, an
insurance agency in Ohio made a similar mistake by claiming that
Unison's Printmaster product was one of Broderbund's products.
Of course, it can be argued that consumer confusion over the similarity of visual displays of two programs is not an indication that a
more sophisticated audience would also be confused. This raises the
question as to what audience the substantial similarity test is directed.
Although this might be an interesting intellectual question in other
cases, in the Broderbund context the question was largely resolved by
a letter received more than a year before trial in which a Minnesota
software distributor-most likely an entity that could be fairly characterized as a sophisticated and discerning purchaser of software products-clearly confused Broderbund's Print Shop product with
Unison's Printmaster product. The conclusion to be drawn from the
successful use of this substantial similarity evidence is that in a case
involving claims of user interface similarity, the plaintiff's attorney
should contact the client's customer service, technical assistance, or
marketing and sales departments to determine the extent to which
there has been actual confusion between the plaintiff's and the defendant's products.
These sorts of exhibits raise interesting evidentiary questions.
Obviously, if admitted for the truth of the information contained in
the letters, the information is rank hearsay and should be excluded.
Of course, the argument is that the letters are not being admitted to
show the truth of the statements (in Broderbund,that the Printmaster
product actually has the problems associated with it) but rather to
show that consumers are confusing the plaintiff's product with the de18. Whelan Assocs., Inc. v. Jaslow Dental Lab., Inc., 609 F. Supp. 1307, 1322 (E.D. Pa.
1985), aff'd, 797 F.2d 1222 (3d Cir. 1986), cert. denied, 479 U.S. 1031 (1987).
19. 648 F. Supp. 1127 (N.D. Cal. 1986).
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fendant's product. If this does not work, it might be possible to admit
the evidence under Rule 803(24),2° the omnibus "reliable" exception
to the hearsay rule under the Federal Rules of Evidence.
A plaintiff seeking to admit this type of testimony should expect
the defendant to raise a serious objection to the authenticity of the
documents being submitted. In those cases, the plaintiff can arrange
for the authors of the letters to appear at trial to testify about the
contents of the letters (in which case the letters themselves are unnecessary after the percipient testimony of the witnesses). Without live
witnesses to authenticate the documents, the court would be justified
in its concern that the documents might have been manufactured for
the purpose of establishing similarity of the plaintiff's and the defendant's products.
The defendant can also object to these documents on the grounds
that, although they show confusion by the consumer, they do not show
precisely.what caused the confusion. In Broderbund,for example, the
defendant could have argued that the consumer might have been confused by the packages of the two products or by the names of the
products rather than by their visual displays or their sequence and
structure. Unfortunately, the defendant did not raise these objections
at the time, but a plaintiff should be prepared to rebut them if they
arise.
HI
Direct and Demonstrative Evidence of Substantial
Similarity or Lack of Substantial Similarity
This section presents some of the evidence and techniques that
parties have used in several important software copyright infringement cases. All the cases were tried to a judge. Regrettably, the discussion does not include some of the more famous look and feel cases,
such as Altai21 out of the Second Circuit, Synercom 22 or CMAX 23 out
20. "A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that
(A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can
procure through reasonable efforts; and (C) the general purposes of these rules and the
interests of justice will best be served by admission of the evidence." FED. R. EVID.
803(24).
21. Computer Assocs. Int'l v. Altai, Inc., 775 F. Supp. 544 (E.D.N.Y. 1991), affd in
part and vacated in part, 982 F.2d 693 (2d Cir. 1992).

22. Synercom Technology, Inc. v. University Computing Co., 462 F. Supp. 1003 (N.D.
Tex. 1978).

23. CMAX/Cleveland, Inc. v. UCR, Inc., 804 F. Supp. 337 (M.D. Ga. 1992).
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of the Fifth Circuit, SAS 2 4 out of the Sixth Circuit, or Gates Rubber2 5

out of the Tenth Circuit. Although these are some of the most recent
cases involving the copyrightability of the sequence, structure, and organization of source code, trial exhibits for these cases are not avail-

able, either because the lawyers could not locate them or could not
provide them.2 6
A. Single Visual Display
Digital Communications Associates, Inc. v. Softklone Distributing

Corp.27 involved the claim that the defendant copied a single screen,
the main menu screen, of the plaintiff's program. Digital had developed an asynchronous data communication program called "Crosstalk," which enabled a user to communicate with other computers,
and claimed that the main menu was the element of the program that

made it popular and gave the program such wide support. The main
menu, referred to as the "status screen," contained an arrangement
and grouping of various parameters or command terms under various

descriptive headings. Defendant, ForeTec Development, purchased a
copy of the Crosstalk XVI program and developed a clone of it.
ForeTec sought legal advice on which aspects of the Crosstalk pro-

gram could legitimately be copied and was told that under no circumstances could copies be made of the source code or the object code,
but that a single display screen was not copyrightable. On the basis of
that advice, ForeTec created a visual duplicate of Digital's main status
screen.28 (See Appendix, Exhibit 1; the plaintiff's product is generally
presented at the top and the defendant's at the bottom.)
Digital, however, had obtained separate copyright registration of

its source code and of the program's visual displays. This was critical
24. SAS Inst., Inc. v. S&H Computer Sys., Inc., 605 F. Supp. 816 (M.D. Tenn. 1985).
25. Gates Rubber Co. v. Bando Am., Inc., 798 F. Supp. 1499 (D. Colo. 1992), affd in
part and vacated in part, Gates Rubber Co. v. Bando Chem. Indus., Ltd., 9 F.3d 823 (10th
Cir. 1993).
26. The exhibits for some cases are purportedly protected as trade secrets and were
submitted to the court pursuant to protective orders that preclude disclosure to third parties. This explanation is difficult to justify with respect to the older cases. Even assuming
that the source code of a program developed almost a decade ago is still the operating code
for the current version of a program (an assumption which defies reality), certainly the
sequence, structure, and organization of the most recent code would differ significantly
from the older code. In all events, what little information I have about these cases indicates that the techniques used to display the similarity, or lack of it, of the sequence, structure, and organization of the source codes in those programs was not particularly visual.
27. 659 F. Supp 449 (N.D. Ga. 1987).
28. A comparison of the two status screens makes it immediately apparent that
ForeTec's screen is a virtual duplicate of Digital's; if the two were overlaid, there would be
very few differences between them.
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to the outcome of the case, because the district court held that the
registration of the source code did not create copyright protection for
the visual displays. 29 The court did find, of course, that the copyright
registration of the visual displays protected the status screen.3" While
this case was not very complex, the district court generated a seventeen-page opinion regarding the single screen in finding infringement
of Digital's copyright.
B.

Multiple Visual Displays Having Similar Sequencing, Structure, and
Order

In other cases, there are visual similarities of more than a single
screen. Some of the video game cases involve claims of similarity for
multiple screens and action sequences within the game.
1. Data East v. Epyx
In the case of Data East USA, Inc. v. Epyx, Inc.,31 the plaintiff,

Data East, began selling a program called "Karate Champ" in July
1984 for arcade use and in October 1985 introduced it as a home computer game. A British company called System III Software developed
a competing program called "World Karate Championship" and licensed it to Epyx, a California software developer and publisher.
Both games consisted of an audio-visual depiction of a karate match
or matches conducted by two combatants. Successive phases of combat are conducted against varying background scenes, and the
matches are supervised by a referee who announces the winner of
each phase by means of a cartoon-style speech balloon. In bonus
rounds, the combatants break bricks, dodge objects, and do similar
kung-fu-type moves.
Finding massive copyright infringement, the district court permanently enjoined Epyx from distributing or displaying its World Karate
Championship game. 32 The court also ordered recall of the World Karate Championship game.3 3

One of the most significant facets of this case is the types of displays that were used to convince the court that the defendant had infringed the plaintiff's copyright. Although the main menus of the two
programs were not similar, the plaintiff set about establishing that
other screens were similar. The plaintiff's primary visual tool was
29.
30.
31.
32.
33.

659 F. Supp. at 455-56.
659 F. Supp. at 457.
862 F.2d 204 (9th Cir. 1988).
Id. at 205.
Id. at 206.
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known as Book II, which contained sixty-six photographs reflecting
twenty-two comparisons of different screen shots of the plaintiff's and
the defendant's games. One exhibit in the book was intended to show
that the backward-forward somersault of the plaintiff's characters was
equivalent to the backward-forward flip of the defendant's characters.
(See Appendix, Exhibit 2.) Another exhibit pointed out the similarity
between the upper lunge move in the plaintiff's game and the defendant's high punch move.
Other exhibits in the case were striking for their similarity of a
small feature but dissimilarity in the screens as a whole. For example,
the speech balloons of the plaintiff's and the defendant's referees
awarding a point were the only similar element in one exhibit. (See
Appendix, Exhibit 3.) In another example, the bonus round screens
were similar in that the plaintiff's and the defendant's combatants
could obtain bonus points by doing something called "breaking objects," but when the screens were viewed as a whole, the similarities
paled in comparison to the differences. This was also true for the
screens showing the plaintiff's and the defendant's combatants "dodging objects." The plaintiff argued that the defendant had not only
copied the particular moves, but also had copied background scenes;
the plaintiff presented exhibits showing that both games were set
against backdrops of a city scene, Mount Fuji, a beach, and a desert.
(See Appendix, Exhibit 4.)
What is truly remarkable about the plaintiff's exhibits is that the
photographs were the only visual displays submitted by the plaintiff in
the case. The plaintiff did not produce in court either the arcade game
itself or a home video reproduction of the arcade game. On appeal,
the defendant argued before the Ninth Circuit that the photographs
alone were not sufficient evidence of the plaintiff's "work" as that
term is defined under copyright law. The court rejected the argument
but had to distinguish Seiler v. Lucasfilm, Ltd.,3 4 in which the Ninth
Circuit had earlier seemed to hold that proof of substantial similarity
requires juxtaposition of the entire works of the two parties. 35 Defendant Epyx lost this evidentiary battle but won the war. The Ninth
Circuit reversed the district court, finding that any similarity between
the plaintiff's Karate Champ game and the defendant's World Karate
Championship game resulted from copying of unprotectable expres34. 808 F.2d 1316 (9th Cir. 1987), affg 613 F. Supp. 1253 (N.D. Cal. 1984), cert. denied,
484 U.S. 826 (1987).
35. Id. at 1319. This was actually an application of Federal Rule of Evidence 1004, the
best evidence rule.

FED.

R. EVID. 1004.
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sion.3 6 In fact, the court noted that "a discerning 17.5 year-old boy
37
could not regard the works as substantially similar.
There are two important lessons for trial lawyers from the Data
East case. First, be sure to submit into evidence a full copy of the
program in its inherent medium: video, floppy disk, or CD. Second,
be sure to admit into evidence all copies of the program for which you
are claiming or defending against infringement. In Data East, the
plaintiff could prove that the defendant had access to the arcade game
but could not prove access to its video game; and, the plaintiff failed
to admit into evidence a copy of the video game. The plaintiff was
able to prove that the defendant's video game was similar to the plaintiff's video game by establishing that the defendant had obtained access to the plaintiff's arcade game and that the plaintiff's arcade game
was similar to the plaintiff's video game. It is not clear how the plaintiff established this without having its video game put into evidence.
In any event, it is important that a plaintiff admit into evidence all
versions of the program allegedly infringed, and a defendant must be
prepared to take advantage of a plaintiff's failure to make this evidentiary admission.
2. Manufacturers Technologies v. CAMS

Demonstrative evidence is fun and easy in cases involving games
or other fanciful pictures. Although business applications do not lend
themselves to such entertaining visuals, it is still possible to win a business application look and feel case with conventional visual displays.
Consider the Second Circuit case Manufacturers Technologies, Inc. v.
CAMS, Inc.38 The plaintiff, MTI, developed a computer program
called "COSTIMATOR," which enabled the user to estimate the cost
of machining a manufactured part. The defendants were experienced
in the metalworking and metal manufacturing area and observed
COSTIMATOR during a sales presentation in which it was being offered to them for their cost estimating jobs. Two years after first seeing the program, the defendants developed "RAPIDCOST," a cost
estimating system for the metalworking field. The plaintiff's product
sold for about $20,000 while the defendant's product sold for $1,000 to
$2,500.
MTI brought suit, claiming infringement of its visual displays.
Notably, there were no more than seventeen visual displays in either
36. Data East, 862 F.2d at 209.
37. Id. at 209-10 n.6. No seventeen and one-half-year-old testified at trial; this was the
program audience described by the experts.
38. 706 F. Supp 984 (D. Conn. 1989).
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program, and there was no dispute that the two source codes were
entirely different. At the end of a four-day trial, the court concluded
that the defendant's user interface generally infringed the plaintiff's
user interface, 39 although these determinations were made on a
screen-by-screen basis.40 The plaintiff established infringement by
comparing screens from both programs, but unlike the visual displays
in Data East, the plaintiff's and the defendant's screens were entered
into evidence in separate exhibits rather than as a side-by-side comparison in a single exhibit. (See Appendix, Exhibits 5 and 6.)
The court determined that an identification screen in the plaintiff's program was copyrightable, because the individual components
were not sufficiently limited by functional considerations such as the
size of the screen or the parameters that were identified.41 The court
found, however, that a screen that simply listed the twenty machine
shop departments through which a part could be processed was not
copyrightable.42 That screen enabled the user to input the standard
cost for each of its different shops for automatic application to the cost
estimate. The court found this expression was not protected because
it was not a necessary incident to the very idea of listing the departments to which shop rates would be assigned.43
3. Broderbund v. Unison

The facts in Broderbund" are relatively straightforward. The
plaintiff, Broderbund, created a product called "Print Shop," which
enables the user to create greeting cards, signs, letterheads, banners,
and other printed materials on a home computer. The defendant,
Unison, tried but failed to get a license to port the product for the
IBM computer. Within a year of failing to get the license, Unison
developed a product called "Printmaster," which operated on the
IBM (a market that Unison knew Broderbund was targeting).
In presenting the visuals to establish infringement, our objective
was to make things as simple as possible. The courtroom was wired
for sound and visuals, and there were monitors in front of the judge
and in front of the witness and counsel tables. A central operating
unit allowed the witnesses, the judge, and the lawyers to operate the
program at will.
39.
40.
41.
42.
43.
44.
1986).

Id. at 1001-02.
Id. at 996-98, 1001-02.
Id. at 994.
Id. at 996.
Id.
Broderbund Software, Inc. v. Unison World, Inc., 648 F. Supp. 1127 (N.D. Cal.
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We demonstrated visual similarity between the plaintiff's Print
Shop and the defendant's Printmaster through eight and one-half by
eleven, mounted blowups of comparative screen shots, with the Print
Shop screen at the top and the Printmaster screen below it. First, we
led the court through the steps in creating a greeting card using the
programs, showing the similarity of the main menu screens and
screens where the user chooses the border, the graphic, and the size
and layout of the image. (See Appendix, Exhibits 7, 8, and 9, for example.) Unison featured more options than Broderbund for some
screens, such as for the border and graphics, but screens where the
user chooses the size of the graphic were almost identical.
Both the Broderbund and Unison programs allow the user to create custom layouts, and again we established clear evidence of copying. In the Print Shop program it is possible to lay the graphic out in
one of five locations. Unison's Printmaster not only copied the relative location of the graphics but also copied the precise location of the
"return" prompt. This particular screen was very important in the
case and figured prominently in the court's opinion because of the use
of the "return."45 Broderbund's Print Shop program was designed for
Apple computers, and we established that the Apple computer in 1984
had a "return" key on the keyboard. We then showed that the IBM
computer, for which Unison's Printmaster was targeted, has an
"enter" key. We used this sort of evidence to demonstrate similarity
and copying by Unison.
We also anticipated that the defendant would argue that compatibility restrictions, machine restrictions, monitor restrictions, and utility considerations all dictate that the defendant's screen look like the
plaintiff's screen. In short, we anticipated the defenses of utility, the
merger doctrine, or scenes-d-faire. To preempt these arguments, we
had an expert develop and present an entirely different user interface
for a program that performed all the same operations as Print Shop.
(See Appendix, Exhibits 10 and 11.) The user had the same selections, but the user interface screens were entirely different. The user
interface developed by our expert used the IBM functions keys, which
Unison's Printmaster did not do.
In fact the main argument presented by Unison in this case was
that the similarity of Print Shop and Printmaster was no greater than
the similarity of programs in other business applications. Unison tried
to prove this by presenting a visual showing the main menus of ten

45. Id. at 1135.
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different spreadsheet programs, but the court simply did not find this
argument compelling.
In the Broderbund case we also claimed substantial similarity of
the sequence, structure, and organization of the underlying code and
the visual displays, but we used a more graphical way of depicting the
similarity in structure. We presented to the court two transparencies,
one of Print Shop's greeting card program in blue print, the other of
the Printmaster program in red. Each transparency also contained the
names of the particular screens associated with each stage in the sequence of producing a greeting card. (See Appendix, Exhibits 12 and
13.) We then overlaid the Printmaster and Print Shop sequencing so
that the aspects of the program that were similar appeared in purple.
We repeated this for all six of the programs' routines, including the
stationary or letterhead routine.
.One of the significant lessons of Broderbund is that in look and
feel cases, the plaintiff must anticipate that the defendant is going to
argue that the range of expression that is available is so limited as to
preclude copyrightability of the plaintiff's visual displays. To make
sure that this defense never got off the ground, our experts presented
seventeen different programs, all of which competed with
Broderbund's Print Shop product and all of which had completely different user interfaces. Several of the competing programs were entitled "My Very Own Calendar" and "The Professional Sign Maker."
(See Appendix, Exhibit 14.) One program, called "Stickybear Printers," has a highly graphical user interface that is distinct from either
Broderbund's or Unison's products and received quite a bit of attention from the court.4 6
4. Brown Bag Software v. Symantec

The approaches we took as the plaintiff in Broderbund are
equally adaptable to the defendant to prove lack of substantial similarity. In Brown Bag Software v. Symantec Corp.,

the defendants

adopted our trial strategy48 in successfully defending against an infringement claim. There, Brown Bag obtained from John Friend the
exclusive rights to an outlining program called "PC-Outline." Friend
retained certain nonexclusive rights and promptly began to develop a
46. Id. at 1132-34.
47. 960 F.2d 1465 (9th Cir. 1992), affg in part and vacating in part Telemarketing Resources v. Symantec Corp., 12 U.S.P.Q.2d 1991 (N.D. Cal. 1989), cert. denied, 113 S. Ct. 198
(1992).

48. Defendant's counsel obtained all our briefs and exhibits in preparing for the motion for summary dismissal.
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competing product called "Grand View," which he sold to Symantec,
who then used some of the Grand View code to update another outline program called "More." Brown Bag sued Symantec, claiming
that the user interface of Grand View and More infringed the user
interface of PC-Outline.49
The case was resolved on summary judgment, so the court did not
see the sort of extensive visuals that had been prepared for the
Broderbund case. Symantec, however, did show the opening screens
for Grand View and PC-Outline with Symantec's at the top and
Brown Bag's at the bottom, similar to the presentation in Broderbund.
(See Appendix, Exhibit 15.) Here, though, the comparison strongly
suggested that there were material differences between the visual displays of the two programs.
In Brown Bag the plaintiff also claimed that the defendant had
copied the key strokes that activate each menu option. When the user
is in a particular menu, one of the listed options can be activated by
pressing a key for a single letter that is indicated next to the name of
the menu entry. One of Symantec's exhibits showed that, in fact, most
of the key stroke selections are entirely dissimilar between the two
programs. (See Appendix, Exhibit 16.)
Such cases as Brown Bag and Broderbund can be described as
concerned primarily with the "look" in look and feel analysis. Other
cases can better be described as "feel" cases-in which the visual displays of particular programs may be less similar than the feel and operation of the programs, as reflected in the sequence, structure, and
order of instructions and user prompts.
5. Whelan v. Jaslow
Whelan Associates, Inc. v. Jaslow DentalLaboratory, Inc.,50 out of

the Third Circuit, is the first great "feel" case, where the similarity
between the plaintiff's and the defendant's programs is predominantly
in sequence, structure, and organization. Elaine Whelan developed
the "Dentalab" software program, which assisted in the administration of a dental laboratory. Jaslow, the defendant, had actually acquired the first Dentalab system but subsequently began developing
and marketing a program called "Dentcom," which it advertised as "a
new version of the Dentalab computer program." There was no question that Dentalab and Dentcom had different source codes and that
some of the visual displays were dissimilar. The plaintiff's claim was
49. Brown Bag, 960 F.2d at 1469.
50. 797 F.2d 1222 (3d Cir. 1986), cert. denied, 479 U.S. 1031 (1987).
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that the sequence, structure, and organization of Dentcom were
nearly identical to that of Dentalab, and, on that basis, the defendant's
program was infringing.
The visual evidence presented by the plaintiff was limited to copies of various menus of the two programs, which the district court had
found probative of the copying of the sequence, structure, and organization of the underlying code. 5 ' In addition, experts from both sides
presented substantial testimony on the similarity or dissimilarity between five particularly important subroutines within each program:
order entry; invoicing; accounts receivable; end-of-day procedure;
and, end-of-month procedure. The plaintiff was trying to establish
that, with respect to each of these five critical subroutines, the defendant's sequence, structure, and organization of the program were similar or identical to the plaintiff's. (See Appendix, Exhibit 17 showing
the order entry subroutines.) The district court found this evidence,
along with similarities of visual displays, established that the sequence,
structure, and organization of the plaintiff's program had been
infringed.5 2
6. Autoskill v. NESS and Lotus v. Paperback
A high-technology presentation is not necessary in order to prevail in an infringement action. The best proof of this is the recent
Tenth Circuit case Autoskill, Inc. v. National EducationalSupport Systems, Inc. 53 At issue was a software program designed to test and
train students with reading deficiencies. The program tests students
then assigns a training program to address the student's type of deficiency. A student advances to the next program only after receiving a
ninety-five percent success rate on the initial training program.
54
Autoskill obtained a preliminary injunction against NESS.
Lawyers for Autoskill displayed the two programs, of course, but what
caught the attention of the district court and the Tenth Circuit was an
exhibit that compared the progressive levels of abstraction of the two
programs.5 5 (See Appendix, Exhibit 18.) Autoskill showed that at
both the highest and lowest levels of abstraction the programs were
substantially similar. The Tenth Circuit found dispositive a categorical
description of similarities between the sequence of operation of the
51. Whelan Assocs., Inc. v. Jaslow Dental Lab., Inc., 609 F. Supp. 1307, 1322. (E.D. Pa.
1985).
52. Id. at 1316, 1321-22; see also Whelan, 797 F.2d at 1246-48.
53. Autoskill, Inc. v. National Educ. Support Sys., Inc., 793 F. Supp. 1557 (D.N.M.
1992), affd, 994 F.2d 1476 (10th Cir. 1993), cert. denied, 114 S. Ct. 307 (1993).
54. Autoskill, 994 F.2d at 1482.
55. This is essentially what had been done earlier in Altai.
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two programs. 6 (See Appendix, Exhibits 19 and 20.) Autoskill won
this high-technology suit with a low-technology, but effective,
presentation.
Lotus Development Corp. v. PaperbackSoftware International57 is
another good example of relatively unsophisticated, but successful,
technological presentation. Lotus claimed that Paperback Software's
"VP Planner" copied the "Lotus 1-2-3" spreadsheet program. At
trial, the courtroom was wired for full computer capability, and lawyers for both sides displayed the operations of the various programs.
Otherwise, the parties used conventional low-technology props. Essentially, the parties displayed the various menus of the programs that
were in issue and provided listings of the "elements" that were
claimed to be infringing or non-infringing.
Ultimately, this relatively low-technology demonstration was successful (at least for the plaintiff). The court held that the defendant's
program was a visual clone and an infringement of the plaintiff's
program.
C. More Sophisticated Demonstrative Evidence
The cases I have discussed so far have used relatively unsophisticated technological presentations for evidence of substantial similarity, or lack thereof. Beginning with such cases as Lotus Development
Corp. v. Borland International, Inc.5 8 and Apple Computer, Inc. v.
Microsoft Corp., 9 presentations claiming or denying substantial similarity have become more technologically sophisticated and more
expensive.
1. Lotus v. Borland and Apple v. Microsoft
In Lotus Development Corp. v. Borland International,Inc.6" both
sides came armed with lawyers and high-technology demonstrative evidence. Borland, attempting to establish that Lotus was seeking to
protect what were actually unprotectable ideas, processes, and operations, submitted two video tapes as part of the argument in the summary judgment proceeding,6 1 but it is not clear that the tapes would
have qualified as demonstrative evidence because of their argumentative content.
56.
57.
58.
59.
60.
61.

Autoskill, 994 F.2d at 1497.
740 F. Supp. 37 (D. Mass. 1990).
799 F. Supp. 203 (D. Mass. 1992).
799 F. Supp. 1006 (N.D. Cal. 1992).
799 F. Supp. 203 (D. Mass. 1992).
The case never went to trial.
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Similar high-technology devices were used in Apple Computer,
Inc. v. Microsoft Corp.,62 in which Apple claimed that the Microsoft

Windows 2.03 and Hewlett-Packard New Wave products infringed
various keystrokes, menus, and graphical icons to which Apple
claimed the copyright. (See Appendix, Exhibits 21 and 22.) This case
also was resolved by summary judgment, and also against the plaintiff.6 3 It is important to recognize that neither Borland nor Apple prevailed, even with high-technology devices and graphical displays. It is
apparent that the mere use of sophisticated exhibits and presentations
is not necessarily going to persuade the trier of fact
2. Capcom v. Data East

The state of the art in substantial similarity demonstrative evidence in a software infringement suit is represented by Capcom USA,
Inc. v. Data East USA, Inc.,64 a case currently being litigated in the

Northern District of California before Judge Orrick, the same judge
who presided over Broderbund. Data East was the losing party in the
earlier Data East v. Epyx case. In that case, Data East claimed infringement of its karate game, but the Ninth Circuit found that the
similarity of the programs resulted from the fact that all karate programs would necessarily involve combatants using similar moves and
having similar backgrounds-the merger and scdnes-d-faire doctrines.
In light of that decision, Data East assumed that, given the unprotectable nature of many elements in fight games and the narrow range
of expression, it would be reasonable, and thus non-infringing, to use
visual displays in a game that could appear to be similar to pre-existing, competing products when viewed by a casual observer.
Capcom, publisher of "Street Fighter," a popular game in the early
1990s, disagreed. Capcom sued for infringement of its Street Fighter
game by Data East's "Fighter's History." At the preliminary injunction hearing, Data East made videos of both games in full operation,
then digitized and downloaded them to laser disk. Data East then
assigned specific bar code numbers to individual images from each
program and to the sequencing of moves in both programs. Data East
assembled a library of these bar codes. Lawyers for Data East were
able to call up on a monitor not only discreet images of each of the
programs but also comparative sequencing of moves in the programs.
A lawyer could assign a bar code number to a visual comparison of
characters or other figures and key this to particular questions to be
62. 799 F. Supp. 1006 (N.D. Cal. 1992).
63. Id. at 1026-27.
64. No. C 93-3259 (N.D. Cal. filed Sept. 3, 1993).
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asked of a witness. (See Appendix, Exhibits 23 and 24.) This allowed
the lawyers to examine and cross-examine the witnesses on the similarity of particular characters or moves in the program without having
to rely on pre-programmed videos. Basically, the entire demonstrative evidence presentation was almost completely interactive.
Cost is a legitimate concern in these state-of-the-art or wave-ofthe-future presentations. The production costs alone for both
Capcom and Data East presentations ranged between $150,000 and
$400,000, not including attorney time or other legal fees. Obviously,
costs like these can only be incurred in cases where the products at
issue are generating the profits to subsidize them.

IV
Conclusion
I have a few concluding observations about the sophistication of
the technology that is being used for evidentiary submissions in
software copyright infringement cases today.
First, there is no correlation between expense of particular demonstrative evidence and the result in the case. In one case, a party
spent between a quarter and a half-million dollars on the production
cost alone of the demonstrative evidence yet failed to establish its position on substantial similarity.
Second, the state of technology is remarkable. Lawyers today
can-using multi-media and laser disk technology-make visual
presentations of similarity that were inconceivable only five years ago.
Third, despite the number of cases in the field, there is no generally accepted way of presenting substantial similarity evidence to the
court or jury. The most popular and least expensive form of demonstrative evidence is comparative screen dumps, or captures, followed
by displays of the actual programs, then by video comparisons of the
programs in operation. Parties are still experimenting with demonstrative techniques in these cases.
Last, where a party intends to rely on a particular precedential
case, I strongly recommend obtaining a copy of the exhibits and evidence used in the case itself. Request the court in the present case to
take judicial notice of the record of the prior case under Federal Rule
of Evidence 201, and give the court an idea of the similarity of the
programs in the prior case. This might assist in making uncertain precedent a little more certain to the court and to you.
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Exhibit 3 - Reproduced with the permission of Masato Kobayashi, Esq.
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Exhibit 6 - Reproduced with the permission of Donald Holland, Esq.
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Exhibit 7 - Reproduced with the permission of Thomas L. Marcus, Esq.
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Exhibit 8 - Reproduced with the permission of Thomas L. Marcus, Esq.
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Exhibit 9 - Reproduced with the permission of Thomas L. Marcus, Esq.
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Exhibit 10 - Reproduced with the permission of Thomas L. Marcus, Esq.
and Lawrence Tesler.

Welcome to MarvoPrint, the program that lets
you design signs, banners, greeting cards, and
even your own personal stationery in minutes.
Press:
>. F8 to print an existing design <<<
>>> F9 to create a new design <<<
>>> F2 to exit to DOS <<<
pyright 1986 Lawrence Tesler

Exhibit 11 - Reproduced with the permission of Thomas L. Marcus, Esq.
and Lawrence Tesler.

What type of design do you wish to create?

Press:
>>> F4 for a Sign <<<
>>> F6 for a Banner <<<
> F8 for a Greeting Card <<<
>>> F 10 for Stationery <<<
>>> F I to reexamine an earlier decision <<<
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Exhibit 12 - Reproduced with the permission of Thomas L. Marcus, Esq.
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Exhibit 13 - Reproduced with the permission of Thomas L. Marcus, Esq.
THE PRINT SHOP
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Exhibit 14 - Reproduced with the permission of Thomas L. Marcus, Esq.
THE PROFESSIONAL SIGN MAKER

Program Tutorial

Can't wait to get started? This chapter will familiarize you
with THE PROFESSIONAL SIGN MAKER while guiding you through the
production of a simple sign.
Getting Started
First put the disk in your Apple's disk drive with the Sunburst
label facing out and up. Turn on the machine and the program will
automatically be loaded into memory. You will first see the
Sunburst logo and title screen, followed by a screen that asks you
to specify which type of printer you will be using. You should
enter E if you are using an Epson MX-80 (with Graftrax Plus), MX100, or FX-80. Enter P if you are using a Prowriter-series printer.
(See page 31 for additional details on available printers.)
Following printer specification, the main menu will appear:
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Exhibit 15 - Reproduced with the permission of Mitchell Zimmerman, Esq.

tELCOME TO PC-OUTLINE - HAUE FUN!
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Declaration Of Victoria Case In Support Of Symantec Corporation's
Motion To Strike, 12 and Exhibit A ("Case Declaration").
REPLY MEMO IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
- 1 Oa -
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Exhibit 16 - Reproduced with the permission of Mitchell Zimmerman, Esq.
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Z-Zoeom htdow

"i
Tio Hodzora
Tie Verftial
Ovea
Ovefl Diagonal

"-.>
.-

0 - Cow Family

W- Move Faely

MORE
File Menu

GrandView
File Menu

New ...-----Open...-------

N - New Outline ...
0 - Open Outline...
P - Open Other ...
C - Close Outline ... , S - Save Outline,
A - Save As...
V-Save AN
R - Revet

Close ...-----Save------Save As..
Save n
Revert

-

Save Defaults
Delete... ----Send To ...
Receive From ...

Page Setup..

PC-Outline
File Menu

D- Delete Files...

S - Save Current Outline
L- Load Existing Outline
N- Start New Outline
R - Rename Curent Outline
C - Change Current Drive or Directory
F -File Options
D - Run Anohe Program from Dos
I- Ipui Other File Types

-d'

/

/

/0

- Qui PC-Outline

I-Irport ...
E- Export..

PIft...
Export ...

G - GaleWay to DOS
B - About GrandView

Oul - -----

0 -Oul GrandView

/
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Exhibit 17
ORDER ENTRY PROGRAMS

Dmkaom PC Sbwem
hP y Mm.c M [
caM [1]
P
amseiv
O
f D lThY psv
07MM
lMY Peggm
02MU ACCOUNT NAME KEY.
Obeck (USVAST for vaWid estomer. If
vald, read CUWM fik for this eismdr.
If yes, hicrement orde * in ORDERS
Dispy entry screen. patient shade, mould,
remke, cal Dr?
Dr.?
case/span #, Drm request date. final case
statut T0 F, B, R.
IS THIS SCREEN CORRECI?
If yes ask for first department nwmber.
Display dept. order screen (0) (ftof
item in this dept. from IThMlXAST)
User entry choices
System adds days in dept. from COMPANY
to present date to find due out date. Time
is of AM. "Noon" or PM. System ac
cuimates am liad by prodect of item
x quantity.
lad f
rrEM31AST
Adds this to load akeady in DEfTLOAD
for date out.

-w Urns, choos

(a]

Pw.r M

e che (13l
ORM
4NTRY
DUm pIqem (Order ent7
"ENTM ACCOUNT OR NAMEKEr
"Cieck
iUS
AST for vald customer.
Read (XSTKAST goeon tis mcstomer.

r
Display
Display
remake

tsequemtis order no. is ORDERS
custaomer. name, address.
entry screen (6.6). patient shade.
am

Pan *, Ds request date.

Ask for first department number. Display
dept. order screa (63-C11) (list of items
in t"i dept. frvo I1EMAST)
User entry choies
System adds days in dept. (DAYVAL] to
present date to find due out date. System
computes srnicload for dept/day out by
produc of load fctor X quantity.
M s
oAS
d
Add this to load already in DAYVAL for
date out.
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Exhibit 18
LEVELS OF ABSTRACTION APPROACH
AT THE HIGHEST LEVEL OF ABSTRACTION, BOTH PROGRAMS SHARE COMMON IDEAS OF
USING A COMPUTER TO DIAGNOSE, RENEDIATE AND TEACH READING SKILLS.

I.

(WHELAN)

AUTOSKILL YES

OTHER YES

NESS YES

DISTINCTIONS BETWEEN SUBTYPES IN DIAGNOSIS AND TRAINING

I.

AUTOSKILL YES
Ill.

OTHER NO
(COMMON APPROACH)

NESS YES

SPECIFIC SUBTYPE DIAGNOSIS AND TRAINING APPROACH.

A. DIAGNOSIS OF TYPE 0, TYPE A, AND TYPE S SUBTYPES
(DOEHRING & HOSHKO, 1977; DOEHRING, TRIrES. PATEL, AND FIEDOROWICZ, 1981).
B. TRAINING OF TYPE 0, TYPE A, AND TYPE S SUBTYPES (FIEOOROWICZ, 1986).
AUTOSKILL YES

OTHER NO

NESS YES

IV. DETAILS OF TESTING AND TRAINING
A. SANE THREE TYPES OF TESTING AND TRAINING
AUTOSKILL YES

OTHER NO

NESS YES

B. THREE CHOICES IN TESTING AND TRAINING
AUTOSKILL YES

NOT STANDARD

NESS YES

C. SAME STUDENT KEYING RESPONSE ON 1, 2. OR 3 KEY.
AUTOSKILL YES

NOT STANDARD

NESS YES

D. TEACHER SCORES 0 FOR CORRECT, 1 FOR WRONG
AlJTOSKTnL YES

OTHER NO

NESS YES'

E. SAME FIRST THIRTEEN STIMULUS CATEGORIES
AUTOSKILL YES
F.

OTHER NO

NESS YES

WORDS AND NONWORDS PRESENTED. IN ALTERNATED BLOCKS
AUTOSKILL YES

OTHER NO

NESS YES

G. SAME ACCURACY CRITERIA FOR SUBTYPE (80%) AND MASTERY (3 TIMES 95%)
AUTOSKILL YES

OTHER NO

NESS YES

AUTO SKL
EX. M
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Exhibit 19

AUTO SKILL
EX.
AUTOSKILL vs. NESSI COMPARISONS
AUTOSKILL

There are three main sections in
the program, including a testing
procedure for diagnostic
evaluation of strengths and
weaknesses, profile analysis
and training

NESSI
There are three main sections
including diagnostic, profile
analysis and training.

Comment: The Autoskill Program refers to the diagnostic procedures
under the label "testing", Nessi refers to the process in their
documentation
as "diagnostic".
The procesj 'of testing for
diagnosis is the same, the terminology has been altered by Nessi.
They refer to "profile analysis", the exact same term utilized in
the Autoskill Program.
Autoskill reports "in accordance
with several current theoretical
issues related to reading
diabilities".

"epidemiological studies have
indicated that .... fails to

In their documentation,
Nessi reports "in accordance
with several current
theoretical issues related
to reading disabilities."

"epidemiological studies have
indicated that .... fails to

acquire reading skills that are
"in keeping" with their
potential-. (Eisenberg, 1966;
Rabinovitch et al, 1954),
(Rutter, 1978, Satz and Sparrow,
1970; Yule and Rutter, 1976).
"fail to acquire normal reading
proficiency despite sociocultural opportunity,
conventional instruction,
average intelligence, and
.freedom from gross sensory,
emotional, or neurological
handicaps".

acquire reading skills that are
"in line" with their
potential". (Eisenberg, 1966;_...
Rabinovitch et al, 1954),
(Rutter, 1978, Satz and Sparrow
1970; Yule and Rutter, 1976).
"fail to acquire normal reading
proficiency despite sociocultural opportunity,
conventional instrution,
average intelligence, and
freedom from g;oss__ensory,
emotional, or neurological

Automaticity ... component

Automaticity ... component'

skills of reading must be
learned to a level of rapid
automatic response so thathigher level skills such as
comprehension can be obtained.

skills of k4adinq must be
learned to a level of rapid
automatic response so that
higher level skills such as
comprehension can be obtained.

Comment: In the Nessi description of the theoretical overview of
the program, which coincidentally is the same title that we use in
our publications, several excerpts from our publications have been

1994]
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Exhibit 20
-5-

'

'

milliseconds.

time measurements.

As a general guideline in
interpreting the profile analysis,
Autoskill recommends that a 20%
error score or below is within an
accepted range.

Nessi specifies in their
documentation that the
accuracy criterion is 8Q%
accuracy (a slightly
different method of
expressing a 20% error
rate).

With the graphs of performance,
one graph is presented for
accuracy, another graph is
presented for latency or speed.
Along the vertical axis of the
accuracy graph, percentages are
expressed with demarcations of
0, 20, 40, 60, 80 and 100. For
the latency or speed graphs, time
is expressed in milli-seconds
along the vertical axis, with
the demarcations 0, 1, 2, 3, 4, 5.

These exact'
demarcation6 are used in the
Nessi program.

In the profile analysis graph, the
subskill areas are listed along the
horizontal axis at the bottom of
the graph.

The subskill classifications
for the profile analysis are
also listed along the
horizontal access but at the
top of the graph.

To assist in the interpretation of
the profile analysis, an average of
results for each of three testing
areas is provided.

This same feature is
included in the Nessi
Program.

.Functions to assist the teacher for
the record-keeping system and
tracking includes select, add,
modify, delete, back-up.

These same functions are
included in the Nessi
program.

In order to classify students in
different groups, a special aid in
tracking progress and altering
parameters, there is a group
assignment for the teacher.

There is a group assignment
feature for teachers in the
Nessi Program, referred to
as "Copy Lesson Plan".

The term "parameters" was used to

These same features, even to

HASTINGS COMM/ENT L.J.
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Exhibit 21

APPLE COMPUTER, INC. v. MICROSOFT CORP.
Window Moving Animation

File

Edit

liew

i

Sonltal

Illustration of Macintosh Window Moving Animation
window moving outline

I

Windows 2.03 -- window moving outline (D1)
APPLE'S FURTHER RESPONSE TO HP*S 'MOTION FOR
SUMMARY JUDGMENT OF LACK OF SUBSTANTIAL SIMILARm

1

1994]

603

REVIEWING DEMONSTRATIVE TECHNIQUES

Exhibit 22
APPLE COMPUTER INC. v. MICROSOFT CORP.

Interface
Ccewonent

Maits

Overlapping

windows

Adopted in
M"Wqav" 3.0

Adopted in
NewWave
(Developer's
Release%

X

X

Top window

X

Active window
animation
(title
filled in)

X

X

I

Window moving
animation
(dragging
outline)

I

X

X

Window sizing
animation
Idragging
outline)

X

X

always active

Window design with
scroll bars at
right and bottom,
title bar,
cantered title

X

Windows can be
mOv
partially
off screen

X

Moveable icons
can be arranged
in windows
Icon moving
animation
(dragging
outline)
Highlighting to
indicate icon
selection,
opened icons

I

I

X

I

X

X

I

I

Icon title
centered
beneath icon

I

I

Zooming rectangles

X

I
X

Straightening
up icons

I

I

I

Menu bar with
pull down
Menus
'Trash, icon for

•

I

I

X

I

I

Dialog boxes

I

•

Proportiomal
spaced fonts
in menu items,
title bars,
icon names, etc.

X

I

deletion of files
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Exhibit 23 - Reproduced with the permission of Masato Kobayashi, Esq.
Confidential Work Product

Iv.

Comparisons

A. Malok Head Stomp - Chun Li v. Matlock - Winstead
160

Q.

Are you familar with Chun Li's Head Stomp
Move?

Q. I show you an excerpt from Data East video and
ask you if it is Chun Li's Head Stomp?[Show

l,
I11IIJ

REG-CHUN'I

lu

KZAD

HEM

_1231
Head
Q. Are you familar with Matlok's Dancing
Press which is a move where he also kicks the
opponent in the head
Q. I would like to show you an excerpt from Data
East video and ask you if that is what you
referred to in your declaration as Matlok's copy
of the Head Stomp? [Show _
281]

RIEG-RT 1ATox

,EEEI II
ool00281

Q. Do you believe Matlok's move is the same as
Chun Li's Head Stomp?

Q.

Isn't it true that Matlok's move is different in that
he hits his opponent's head with two feet whereas
Chun Li uses only one foot?

Q. Isn't it also true that the player cannot control
Chun Li's landing position after this move?
Q. In Matlok can continue over the opponent and
land on the other side or he can bounce back and
.W-.R'
land where he started from, correct?

Show _281 (Matkk bouncing

XALOK

IEHllll

I

Ans
00281

Q. And the Fighter's History player can control
Matlok's landing position, true?
6 CL

REG-LEFT MATLOK

Show -121 (Matlok bouncingmor
Q. That's not true with regard to Chun Li's head
stomp, Correct?
Q. Doesn't the landing position have strategic
implications for the player in considering the next
January 21, 1994
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Exhibit 24 - Reproduced with the permission of Masato Kobayashi, Esq.
Confidential Work Product
HI. Character ComArison
A. Sagat v. Samchay a50)
Q. Were you present when Mr. Moore prepared his
chart of SF1 fighters and their analog characters
i Fighter's History? Drag out the dart and
review some of amas
Q. I show a side by side of the images of Sagat and
Samchay
[Show 274]

FRZ-SBS SAMCHAY

00274

Q. Is image of Samchay a copy of Sagat
Q. Agree there are differences in their appearance
true?
Ans Sagat is gaint v. Samchay normal size
Ars Sagat Bald headed v. Samchay short hair
Ars Sagat blind in one eye with eye patch v. two
eyes
Ans Sagat big scar on chest v. no scar
Ans Sagat ankle wrapping v. none
Ans Sagat no forearm band v. forearm band
B. Ryu v. Mizoguchi (1 53)
Q. I show a side by side of the images of Ryu and
Mizoguchi
IShow 2751

FRZ-SBS MIZO.

"HI,'111
00275

Q. Is image of Mizoguchi a copy of Ryu
Q. Agree there are differences in their appearance
true?
Ans Ryu Traditional Karate Garb v. Baggy Pants
As Black belt of Karate v. None

January 21, 1994

