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Introduction
International law must carefully balance regulation with a
respect for State sovereignty. International human rights regulation
is unique because it attempts to regulate rights that are perceived as
fundamental. A small group of rights are deemed so important that
they override the principle of noninterference in domestic affairs.
Human rights violations are developing into an area that is
universally acknowledged to be of interest to every person in every
country, in other words, an area that is subject to universal
jurisdiction.!
Argentina experienced seven years of extreme military rule in
the late seventies and early eighties. Thousands of people were
tortured and killed, some for doing as little as having their names in
an alleged dissident's phone book.2 Since 1983, when a popular
government was elected, the country has struggled to maintain
democracy while coming to terms with the atrocities of its past.
Unfortunately, Argentina has not sufficiently prosecuted its criminals
or provided redress to its victims to comply with its international
obligations. Other nations have grown weary of waiting for redress
on behalf of their victimized citizens and punishmeni of universal
crimes committed during military rule.
In 1996, Spain began a criminal prosecution that named former
Argentine military officials as defendants. As a basis for jurisdiction,
Spain relied on domestic law that asserts universal jurisdiction for
certain crimes, including genocide and terrorism.' International
agreements support Spain's assertion of jurisdiction as well. Torture,
disappearances and extra-legal executions fall within a special
category that international law recognizes as creating universal
jurisdiction. The Convention Against Torture and the Genocide
Convention, to which Spain and Argentina are both parties, require
punishment for commission of human rights violations, and hold all
1. RESTATEMENT (THIRD) OFFOREIGN RELATIONS LAW § 423 (1986).

2. Marcela Valente, Argentina: Pressure Builds for Action on the Disappeared,
INTER PRESS SERVICE, May 14, 1996, availablein 1996 WL 10242722.
3. LEY ORGANICA DE PODER JUDICIAL [L.O.P.J] arts. 23(4)(a) & (b) (Spain).
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State parties responsible for ensuring compliance. The world
community has made punishing human rights violators a priority, and
Spain is fulfilling its national and international obligations in seeking
to try Argentine criminals in its courts.
I. Background
In March 1996, Spanish magistrate Baltazar Garz6n and Spanish
prosecutors in Valencia began a crusade to vindicate gross human
rights violations committed in Argentina during the guerra sucia
(Dirty War) from 1976-1983. 4 One hundred current and former
Argentine officials were named as suspects in the action; they were
accused of genocide and terrorism resulting in the disappearance of
six hundred Spanish citizens and thousands of Argentines. ' Spain
requested extradition, but Argentine authorities continue to decline
to cooperate.6
In 1976, the Argentine armed forces successfully overthrew then
president Isabel Per6n. Military leaders in three successive juntas
maintained a regime of harsh, violent rule and waged a "dirty war" of
torture, disappearances and murder against anyone thought to be a
left-wing supporter.! According to human rights groups, at least
thirty thousand people were killed or "disappeared" between 1976
and 1983.' Approximately six hundred Spaniards disappeared in
Argentina during this time, prompting a Spanish investigation. The
suspects are members of military juntas, commanders of clandestine
jails, intelligence chiefs and doctors who oversaw torture sessions.'
Judge Garz6n contends that Spanish law permits Spanish courts
4. Richard Wilson, Spanish Criminal Prosecutions Use International Human
Rights Law to Battle Impunity in Chile and Argentina (last modified Jan. 1997)
<http:/vww.derechos.org/koagaiii5lNilson.html>.
5. Michael S. Serrill, "Dirt)., War" Crimes a Resolte Spanish Judge Seeks Justice
for the Victims of a Shameaful Episode in Argentina's Past,TI.E INr'L, Oct. 21, 1991-,
at 46.
6. Wilson. supra note 4.
7. Mark Gibney, The Implementation of Human Rights as an International
Concern" The Case of Argentine General Suarez-Mason and Lessons for the World
Community, 24 CASE W. RES. J. INT"L L. 165,170-71 (1992).
S. Argentine Arrested in Spanish "Dirq,War" Inquiry, N.Y. TIMES. Oct. S. 1997,
at 4.
9. Marlise Simons, Spain Investigating Torture, Killing of Its Citizens in
Argentina Trying Those Responsible for Crines Committed During 1976.,3 Military
Rule Won't be Easy, N.Y. TIEs NEWS SERVICE, Oct. 27, 1996, available in 1995 WL
10990430.

Hastings Int'l & Comp. L. Rev.

[Vol. 22:187

to have jurisdiction to prosecute the crime of genocide "no matter
where it is committed and regardless of the nationality of the
accused."1 Argentina, however, has refused to cooperate with the
Spanish investigation.
Argentine President Raul Alfonsfn came into office under free
elections in late 1983 and faced the dilemma of dealing with the
aftermath of a government that made it national policy to torture and
murder its opposition.1 The final act of the military regime was to
order the destruction of all documents relating to the Dirty War and
declare all participants immune from prosecution. 2 Nonetheless,
Alfonsin ordered the arrest of key military players, and the new
Congress nullified the old regime's amnesty law. 3 Despite this
promising start, the trials were subject to much delay and the
government, worried about an increasingly restless military that
wanted to protect itself, instituted two laws to put an end to the
prosecutions.14 Under the "due obedience" and "full stop" laws of
1987, participants in the Dirty War were either not prosecuted or
their trials were dropped."
President Carlos Menem succeeded Alfonsfn in 1990. He
pardoned and released military junta leaders who directed the war"
and granted amnesty to all middle and senior ranking officials 7 in
order "to close a sad and black period of national history."'" Menem
thus considered the issue sufficiently addressed by Argentina; he
ruled out extradition to Spain based on the officers' acquittals."
Human rights groups and scholars, on the other hand, have long
argued that Argentina violated international law by granting amnesty
10. Argentine Arrested in Spanish "DirtyWar" Inquiry, supra note 8. See L.O.P.J
art. 23.
11. Gibney, supra note 7, at 172.

12. Id.
13. Naomi Roht-Arriaza, State Responsibility to Investigate and Prosecute Grave
Human Rights Violations in InternationalLaw, 78 CALIF. L. REv. 449,458 (1990).

14. Gibney, supra note 7, at 173; Roht-Arriza, supra note 13, at 459.
15. Leon Lazaroff, Ex-Argentine Dictator Ordered Arrested in Disappearanceof
Spaniards,ASSOCIATED PRESS, Mar. 25, 1997, availablein 1997 WL 4359107.

16. Gibney, supra note 7, at 174.
17. Johanna Tuckman, Spain's Investigations into Latin American Dirty Wars

UnderPressure,ASSOCIATED PRESS, Jan. 4, 1998, available in 1998 WL 6635924.
18. Jack Epstein, Argentine Officers May Face Justice for Killings in 'Dirty War,'
S.F. CHRON., Jan. 1, 1998, at A14.
19. Lazaroff, supra note 15.
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to the former leaders and major participants in the Dirty War.:
Under Spain's concept of jurisdiction, there is no statute of
limitations on the vindication of crimes against humanity, and Spain
can investigate such crimes regardless of the perpetrators'
nationality'
One former military official forced current Argentine officials to
admit for the first time some wrongdoing during the years of
repression.' Lieutenant Commander Adolfo Scilingo appeared in
Spain voluntarily and admitted in front of the investigating judge that
he took part in throwing supposed dissidents into the Atlantic Ocean
from airplanes.2- In 1995, Scilingo said that as many as 4,500 prisoners
were killed by being chained, drugged and hurled into the ocean.":
Scilingo served two years in an Argentine jail before being freed in
June of 1997.'
The investigations undertaken by Judge Garz6n of Argentina
have been going on for over a year yet Spain's attorney general, Jesus
Cardend1, has condemned the judge's actions. Cardendil argued that
"Spanish courts should not be investigating atrocities carried out
against Spanish citizens by former Argentine and Chilean
dictatorships." ' Despite his recommendation, he has not taken any
steps to suspend the inquiries. His stance against the investigations
may be a result of political pressure from Argentina and Chile.:'
Despite Cardenfi's views, Garz6n may be able to continue based on
the broad grant of jurisdictional power under Spanish law.:
Unfortunately, there is little hope that the judge and the fourteen
investigators that have been assigned to him will receive assistance
from Argentina. There are still four hundred judges in office in
Argentina who were appointed by the military dictatorship."
20. See e.g., Wilson, supra note 4; Roht-Arriaza, supra note 13.
21. Simons, supra note 9.
22. Argentine Arrested in Spanish "Dirty War" Inquir. supra note 8.

23. Mar Roman, Former Argentine Officer Involved in "Dirty War" Arrested in
Spain, ASSOCIATED PRESS, Oct. 7, 1997, availablein 1997 WL 4886966.
24. Argentine Arrested in Spanish "Dirty War" Inquiry, supra note S.

25. Id.
26. Marlise Simons, Spain Probes Death of its Citizens in Chile, Argcntina, S.F.

CHRON. Jan. 4,1998, at A23.
27. Tuckman, supra note 17.

28. Id.
29. Id.

30. Michael S. Serrill, supra note 5, at 46 (quoting Noble Peace Prize winning
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Argentine human rights chief, Alicia Pierini, advocated letting
bygones be bygones and feared that any further action would
threaten the stability of Argentina."
However, the victims and their relatives need answers and
justice. The families living in Argentina and Spain "begged the
Spanish courts to confine the offenders to their nation for life as
punishment."32 The persistence of pain and dissatisfaction with the
lack of action on the part of the Argentine government is apparent in
the famous ritual at the Plaza de Mayo. The mothers and
grandmothers of victims of the military regime march every week at
the Plaza in front of the Casa Rosada in Buenos Aires carrying or
wearing pictures of their disappeared loved ones."
Based on international and customary law, as well as Spanish
law, Spain does have jurisdiction to prosecute Argentine human
rights violators in light of Argentina's lack of punitive action. In
international law, there is no crime without a punishment,' and here
there was clearly a crime. Since the State with the strongest
obligation to validate victims' rights has shirked its responsibility, and
because Spain is willing to use its national courts to pursue this action,
the international community should acknowledge Spain's valid
jurisdiction in the hope that it will encourage Menem's administration
to extradite.
H. Argentina Had a Duty to Prosecute Leaders in the Dirty
War for Grave Human Rights Violations
Argentina had a duty to prosecute the principle players of the
military regime under international, customary and local law.
Argentina is a party to the Genocide Convention," the principal
purpose of which is to prevent and ensure punishment of genocide.! '
Adolfo Perez Esquivel).
31. Id.
32. Marcela Valente, Argentina: Lock up Army Offenders, Victia's Families Beg,
INTER PRESS SERVICE, Feb. 4, 1997, availablein 1997 WL 7073496.
33. Serrill, supra note 5. The Casa Rosada is Argentina's capitol building.
34. Gibney, supra note 7, at 197. Gibney defines the phrase nullem crimen sine
poena and describes it as a basic tenet of international law, which is underscored by
the Nuremberg prosecutions.
35. Convention on the Prevention and Punishment of the Crime of Genocide,
Dec. 9, 1948, 78 U.N.T.S. 277 [hereinafter The Genocide Convention".
36. Id. at art. 1 (emphasis added).
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Article 4 requires the punishment of guilty persons regardless of
whether they are "constitutionally responsible rulers, public officials
or private individuals."
The language and purpose of the treaty
require prosecution by State parties.
The Convention Against Torture3 (CAT) imposes an

"unambiguous duty" on member States to prosecute acts defined as
criminal39 The Convention provides that each State party "shall take
effective legislative, administrative, judicial or other measures to
prevent acts of torture in any territory under its jurisdiction." ' The
systematic practices of torture, disappearance and murder during
Argentina's military regime fall directly within the scope of the treaty.

Although the Convention was not in effect at the time the offenses
were committed, Argentina has since ratified it and must comply with
the prosecution provisions, despite its inability to prevent the
violations of the past'
Argentina is also party to comprehensive human rights covenants
that establish standards of treatment and enumerate inviolable rights.
The International Covenant on Civil and Political Rights (ICCPRf addresses torture,4 extra-legal executione and disappearances The
ICCPR provides that States are under an obligation to punish those
guilty of violating enumerated rights and to ensure that similar
violations do not occur in the future'
There is also "substantial support (among scholars and judicial
bodies) for the view that customary law requires States to prosecute
acts of genocide committed in their territory."" The United Nations
as well as other intergovernmental organizations "reinforce the view

37. Id. at art. 4; Diane F. Orentlicher, Settling Accounts: The Duty to Proscttte
Human Rights Violations of a PriorRegime, 100 YALE L.J. 2537 (1991).

38. The Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, June 26, 1987, [hereinafter The Conv ention Against
Torture].

39. Orentlicher, supra note 37, at 2565.
40. The Convention Against Torture, supra note 38, at art. 2(1).
4L Id. at arts. 5,7.

42. The International Covenant Civil and Political Rights, March 23, 1976, 999
U.N.T.S. 171 [hereinafter the ICCPR].
43. Id. at art. 7.
44. Id at art. 6.
45. Id. at art. 6; Orentlicher, supra note 37, at 2569-76.
46. Orentlicher, supra note 37, at 2573.
47. Id. at 2565.
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that punishment plays a necessary part in States' duties under
customary law to ensure the rights to life, freedom from torture, and
freedom from involuntary disappearance."43 Scholars do not all agree
on what rights are protected or whether isolated instances or
systematic persecution are required,49 but the situation in Argentina
under the authoritarian regime of the late seventies and. early eighties
was extreme enough to come under even the most lenient perspective
on the bounds of customary law.
Argentina submitted its second periodic report to the U.N.
Human Rights Committee under article 40 of the ICCPR in 1995.5"
While the Committee was appreciative of the effort and constructive
dialogue, it was troubled by the ongoing issues of the military regime
that officially lost power more than ten years before the report was
submitted.51 "The committee notes that the compromises made by
the State party with respect to its recent authoritarian past, especially
the Law of Due Obedience and the Law of Punto Final [Full Stop]
and the presidential pardon of top military personnel, are inconsistent
with the requirements of the Covenant." 2
In 1994, Argentina raised certain international human rights
instruments (including the ICCPR) to the status of constitutional law,
which means that lack of compliance is in violation of international
law as well as Argentine domestic law. The Law of Due Obedience
and the Full Stop Law are contrary to the letter and spirit of the
treaty which seeks to ensure liberty and freedom from oppression.
Article 7 provides that "no one shall be subjected to torture or to
cruel, inhuman or degrading treatment."53 Article 9 specifically
addresses and prohibits arbitrary detention.' The Covenant also
requires a mandatory remedy for any violations of its provisions. A
principal issue for the Committee is the fact that the above named
laws "deny effective remedy to victims of human rights violations
during the period of authoritarian rule in violation of articles 2(2,3)

48. Id. at 2583.
49. Id. at 2582.
50. Comments on Argentina, U.N. GAOR, Hum. Rts. Comm., 139th mtg., U.N.
Doe. CCPR/C/79 (1995) [hereinafter Comments on Argentina].
51. Id.
52. Id. 3.
53. ICCPR, supra note 42, at art. 7.
54. Id. at art. 9.
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and 9(5) of the Covenant.""
The Human Rights Committee suggests that, in order to comply
with the Covenant, Argentina should "develop mechanisms for
compensating all remaining victims of past violations of human rights
by amending" existing law.?'
Argentina took some steps to
compensate those who were victims in the Dirty War but has ignored
other Committee recommendations. For example, the Argentine
government failed to assure "that appropriate procedures be
established that members of the armed forces or security forces
against whom sufficient evidence of involvement in past gross human
rights violations exists be removed from their posts. "'
The
Committee warned the government to be careful not to use pardons
and general amnesties "to foster an atmosphere of impunity."'
The Human Rights Committee recommendations were issued in
1995, yet in the three years since, Argentina has done nothing to alter
the atmosphere of impunity for members of security forces who
perpetrated human rights violations during military rule. Spain's
prosecution is a perfect opportunity to confront the general amnesty
that the major players in the Argentine military regime enjoy.
Argentina, however, refuses to cooperate and only conceded the
seriousness of prior human rights violations when forced to do so by
the testimony of a former official before the Spanish tribunal.'
H1. Spanish Law Grants Spanish Tribunals Jurisdiction to Hear
International Human Rights Claims
The American Association for the International Commission of
Jurists wrote for a U.N human rights conference, "The national
constitution must reflect the international human rights commitments
resulting from ratification of international human rights treaties and
conventions."' While Argentina has elevated human rights treaties
to which it is a party to the constitutional level, it fails to comply with
its own law. Like Argentina, Spain has incorporated the language of
55. Comments on Argentina, supra note 50,

10.

56. Id. 15.
57. Id.
58. Id.
59. Roman, supra note 23.

60. AMERIcAN AssOCIATION FOR THE INTERNATIONAL COMMISSION OF Jt'RlSTi.
UNITED NATIONS WORLD CONFERENCE ON HUMAN RIGHTS: THE I-TERDEPENDEWE
OF DEVELOPMENT AND THE CONSTrITUFIONAL ORDER 1 (1993).
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human rights treaties into its domestic law, which gives it a broad
grant of power over certain international issues. Unlike Argentina,
however, Spain is attempting to enforce those laws.
Argentina violated the ICCPR and CAT by its failure to itself
seek prosecutions of the Dirty War participants. Since Argentina has
shirked its responsibilities, it is logical and legal for Spanish court to
pursue a course of action.
Spanish law recognizes universal
jurisdiction for certain criminal offenses.6 Under the concept of
universal jurisdiction, a domestic court can apply international law to
impose liability. 2 Spanish law declares that "Spain recognizes
jurisdiction to hear cases of actions committed by Spaniards or
foreigners outside national territory which are capable of being
categorized as... genocide, terrorism.., or any other crime which,
according to treaties and covenants, should be prosecuted in Spain.""
The language of the statute is clear: the terrorism, murder and
disappearances which were a regular occurrence during military rule
can be prosecuted by Spain. Unfortunately, those who participated
still hold powerful positions in the Argentine government and have
gone unpunished.
Reinforcing Spain's assertion of jurisdiction over Argentine war
criminals is its duty to its own nationals. Spain, as a party to
international human rights treaties, as well as under its own laws, is
required to bring to trial those who commit acts of terrorism. Spain
would be in violation of its own obligations to the international
community and, specifically, to its own citizens if it allowed the
incident of six hundred missing Spanish nationals to go unremedied.
Spanish law bestows broad jurisdiction to hear a case involving any
human rights violator who infringed principal freedoms of anyone
from any country. The language of the statute does not specify that
either party be of Spanish nationality, in fact, it specifically refers to
"foreigners." Argentina may dispute whether it must honor such a
claim, but it cannot dispute that Spain has an interest in defending the
rights of its own nationals who disappeared during the Dirty War in
Argentina. Domestic law, by incorporating human rights treaties,
requires State parties to provide a remedy for their victims.

61. Wilson, supra note 4, at 2.
62. Gibney, supra note 7, at 185.
63. LEY ORGANICA DEL PODER JUDICIAL [L.O.P.J.] art. 23(4) (Spain) (emphasis
added).
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In order for Spain to be in compliance with its own domestic
laws, as well as to ensure abidance with international treaty
obligations, it not only has jurisdiction to hear the cases it is pursuing,
but it is required to seek justice on behalf of the Spanish citizens
whose fundamental rights have been violated. Since Argentina
refuses to meet its domestic and international obligations, Spain's
attempt to bring justice to Spanish (and global) interests is proper.
IV. Spain is Justified in Prosecuting Argentine Human Rights
Violators Under International Law
Many nations are beginning to recognize a general interest in the
international protection of human rights. Human rights issues are
becoming an exception to the general rule against interference with
State sovereignty. Separate countries are beginning to consider
themselves to be a "national community, and that it may be the
responsibility of nations to protect human rights everywhere. This, of
course, would imply a basic redefinition of sovereignty and the
creation of new implementation mechanisms."" One new mechanism
would "tie [the international community's] recognition of the
legitimacy of a regime to the question of human rights."" As the
rights and responsibilities of nations play a larger role in defining
international relationships," treaties and conventions will become
more important as guides to ensuring those rights are protected and
as an enforcement mechanism among States.
Some States still make a distinction between defending human
rights violations against nationals versus foreign nationals," but
contemporary practice expands "the group of people on behalf of
which nations are prepared to act diplomatically.'"' The area of
human rights is distinct in the extent to which States may interfere.
According to the International Law Commission, in the event of a
breach of obligation, "every State must be considered justified in
invoking-probably through judicial channels-the responsibility of
64. Philipa Strum, Rights, Responsibilities and the Social Contract, in
29,35 (Kenneth W.

INTERNATIONAL RIGHTS AND RESPONSIBILITIES FOR THE FUTURE

Hunter & Timothy C. Mack eds., 1996).
65. Id.
66. Id.
67. MENNO T. KANMMINGA, INTER-STATE ACCOUNTABILITY FOR VIOLAI-its\S OF
HUMLAN, RIGHTs 27 (1992).

68. Id at 56
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the State committing the internationally wrongful act.""
International Conventions relating to terrorism, including the
Genocide Convention' and CAT, 7' advocate the principle extradite
or prosecute. "The purpose of the principle is to ensure that those
who commit crimes under international law are not granted safe
haven anywhere in the world."' Spain and Argentina have ratified
both instruments, and are therefore subject to its provisions.
A. The Genocide Convention
Article 4 of the Genocide Convention states that "persons
committing genocide.., shall be punished" regardless of their
position in the government. Article 5 requires State parties to
"provide effective penalties for persons guilty of genocide."7
Parties to the Genocide Convention "confirm that genocide,
whether committed in time of peace or in time of war, is a crime
under international law which they undertake to prevent and to
punish." 74 The Convention imposes an obligation on States to
extradite or prosecute violators." Since Argentina is a signatory to
the Convention, it has a duty with which it has not complied. Yet the
Convention does not speak only to the State that finds a potential
defendant in its territory. The duty to prosecute offenders is a broad,
overarching rule that requires every contracting party to ensure is
fulfilled. Therefore, Spain has a duty under the Convention, both as a
signatory and as the homeland of victims, to prosecute Argentine
officials responsible for human rights violations.
The Convention grants every State party the authority to pursue
a prosecution to enforce the articles, but only specifically mentions
the organs of the United Nations as a forum for hearing cases."
Despite its silence on the jurisdiction of individual contracting parties,
scholars argue, and some specific case examples suggest, that a theory

69. Id. at 156 (citing Report of the InternationalLaw Commission on the Work of
Its Twenty-Eighth Session, 3 May-23 July 1976,2 Y.I.L.C. 99 (1976)).
70. The Genocide Convention, supra note 35.
71. The Convention Against Torture, supra note 38.
72. Roht-Arriaza, supra note 13, at 464.
73. The Genocide Convention, supra note 38, at art. 5.
74. Id. at art. 1.
75. Roht-Arriaza, supra note 13, at 463.
76. The Genocide Convention, supra note 38, at art. 8.
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of universality should not be excluded.? In other words, when a
universal crime is involved, national jurisdiction may be an adequate
means for enforcing the provisions of the Convention. While the
Convention does not specifically address the issue of universal
jurisdiction, "it should not be assumed that the convention purported
to exclude.., universality" as a basis for jurisdiction." When a grave
breach of the Genocide Convention, such as torture, is committed
during wartime, State parties are "'obliged to exercise criminal
jurisdiction on the basis of the principle of universality."
The
problem arises when the torture is committed in a non-international
conflict.
The case of Alfredo Astfz is helpful in deciphering who has the
right to exercise jurisdiction over a human rights violator' Astiz was
a key player in the Dirty War and was held in custody in Britain for
his crimes against French and Swedish nationals."' Although he was
ultimately repatriated to Argentina, commentators suggest that
Britain, France or Sweden may have been able to exercise jurisdiction
over Astfz's prosecution. An obstacle for Britain was that it did not
have any domestic legislation granting it jurisdiction over an act of
torture committed outside the United Kingdom; " Spain, on the other
hand, does have such legislation.' Although Britain had no personal
stake in Astfz since none of his victims were British nationals, it
seems that the barrier to British prosecution was the absence of a
domestic statutory grant of jurisdiction. '
77. Nigel S. Rodley, The Intenational Legal Consequences of Torture, ExtraLegal Execution, and Disappearance,in NEW DIRECTIONS INHUtMAN RIGIiN 167. 177

(Ellen Lutz et al. eds., 1989).
78. Id.
79. Id at 178 (emphasis in original).
80. Id
81. Id. at 192. According to Amnesty International, the civilian government
initiated proceedings against Astfz in 1985, but the case was dropped based on the
expiration of the six-year statute of limitations for unlawful detention. A'NESrY
INTERNATIONAL, REPORT OF THE TRIAL OF THE FORMER JUNTA MEMBERS-

ARGENTINA 1985 23 (1987).
82. Id
83. Id. at 180.
84. See L.O.P.J. (Spain).

85. Rodley, supra note 77, at 180. The fact that General Astiz %,.asa prisoner of
war further complicated the situation with Britain because prisoner of v ar status
would most likely negatively affect a country's ability to exercise legitimate
jurisdiction. However, the lessons from the incident are still applicable here.
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Britain had in its favor the physical presence of As tiz, but France
and Sweden took preliminary steps to have him extladited." The
Astfz case also "provides some evidence that States whose nationals
are the victims of torture or disappearances could have a claim to
exercise jurisdiction."' Although there is no indication of whether an
unconcerned State may get involved in asserting jurisdiction,"' the
Spain case is much stronger because it is vindicating its own citizens'
rights.
Another case that can be construed in support of granting
Spain's assertion of jurisdiction over Argentine Dirty War
participants is Filartigav. Pefha-Irala. Filartigaheld that the United
States had jurisdiction to resolve a case where the tolture occurred
extraterritorially and was inflicted on a foreign national by a foreign
national. 9 The court likened a human rights violator to a pirate or
slave trader in that his illegal pursuits are the business of every
country: "The international community has come to recognize the
common danger posed by the flagrant disregard of basic human rights
and particularly the right to be free of torture ....[R]espect for
fundamental human rights is in their individual and collective interest.
...[T]he torturer has become-like the pirate and slave trader before
him-hostis humani generis, an enemy of all mankind."9 Although
the court only addressed civil liability, the analysis is applicable to
international criminal liability?
Despite the court's finding of jurisdiction in the Filartigacase,
the defendant took no part in the action and an entry of default
judgment was made. If Spain successfully asserts valid jurisdiction
over the named defendants, even with the approval of the
international community, the practical effect -may appear
inconsequential-Spain cannot force the generals to appear, and they

86. Id. at 180
87. Id.
88. Id.
89. Filartiga v. Pefia-Irala, 630 F.2d 876 (2d Cir. 1980).

90. Id.
91. HENRY J. STEINER & PHILIP ALSTON, INTERNATIONAL HLMAN RIGHTS IN
CONTEXT: LAW, POLITICS AND MORALS 787 (1996).

92. Rodley, supra note 77, at 182. Although this is a civil case and there are no
criminal cases on point, the author interprets the holding of granting universal
jurisdiction to apply here as well.
93. STEINER & RALSTON, supra note 91, at 788.
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cannot be tried in absentia in Spain." The purpose, therefore, is to
show that the world will not tolerate human rights abuses and to
pressure the Argentine government to extradite or legitimately
prosecute those officials who perpetrated human rights abuses during
the military rule.
Spain's attorney general's recent condemnation of the judge's
quest is probably a result of negative political pressure and an
attempt to appease diplomatic relations. ' If Spain can convince the
world that it has a legal obligation to take action, and that the rest of
the world has a legal obligation to support it, the negative
international political pressure can work the other way: rather than a
prosecution straining diplomatic relations and giving Argentina the
upper hand, it will be Argentina's lack of action that creates tension,
and it will have to amend its policies to maintain international
relations and support.
Another way that Spain may apply the Genocide Convention to
the Argentine situation is through article 3, which makes conspiracy
to commit genocide and complicity in genocide punishable. ' ' Nearly
fifteen years have passed since the military regime was replaced by a
popular government, yet so little has been done by Argentina that
Spain could be avoiding its own legal obligation under the
Convention to "prevent and punish... complicity in genocide." "
World silence allowed the terrorism to occur and continue in
Argentina during the Dirty War in contradiction of the letter and
spirit of the Convention. To avoid further frustrating its legal duties,
Spain cannot act with complicity toward genocide." Pursuing a cause
of action now is too late to "prevent"" the acts of genocide committed
in Argentina, but it is not too late to prevent complicity by Spain.""
B. The Convention Against Torture
CAT was not in existence at the time the crimes at issue in
Spain's litigation were committedY' If not for that fact, it would be
94.
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101.
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difficult to dispute that CAT grants State parties jurisdiction in
precisely the situation in which Spain finds itself. Article 5(1)
provides that each State party shall take measures to establish
jurisdiction when "the victim is a national of that State if that State
considers it appropriate."' 2 The commentary to article 5 specifically
acknowledges universal crimes where a State party's jurisdiction
extends to offenses "wherever they occurred, and whatever the
nationality of the perpetrator or the victim."' 3 The comments
distinguish the grant of jurisdiction itemized in the article from an
even broader concept of jurisdiction, appropriate for certain universal
crimes.'"
It is estimated that six hundred Spanish nationals
disappeared during Argentina's Dirty War. Spain should therefore
have jurisdiction based on the nationality of the victim under article
5(1)(c).' 5 In addition, Spain's prosecution is proper under universal
jurisdiction because the crimes being prosecuted are genocide and
torture. "While focusing on domestic means of preventing torture,
the Convention also establishes a form of universal jurisdiction to
ensure punishment in the event a State party fails to prosecute
torturers."' 6
In analyzing CAT, scholars emphasize that the Convention
actually "requires universality of jurisdiction over alleged torturers, '
The overwhelming priority that torturers be prosecuted somewhere
may be enough to overcome the fact that the Convention was not in
existence at the time the torture was committed in Argentina.
Argentina ratified CAT on September 24, 1986."' Former President
Alfonsin enacted amnesty laws, and President Menem pardoned
many of the military regime officials after the ratification of CAT.
The purpose of punishing violators under CAT is just as important as
that of preventing violations. Since Argentina violated international
law by its failure to prosecute war criminals according to the treaty,
any State party that meets the qualifications laid out in article 5 has
102. Id. at art. 5(1)(c).
103. U.N. INSTITUTE FOR TRAINING AND RESEARCH (UNITAR). MANUAL ON
HUMAN RIGHTS REPORTING, at 181, U.N. Doc. HR!PUBI91/1, U.N. Sales No.
E.91.XIV.1 (1991).
104. Id.
105. The Convention Against Torture, supra note 38, at art. 5(1)(c).
106. Orentlicher, supra note 37, at 2567.
107. Rodley, supra note 77, at 185; Roht-Arriaza, supra note 13, at ,465.
108. Gibney, supra note 7, at 188.
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jurisdiction to prosecute those Argentine nationals. Due to the
universal nature of the crimes and Spain's particular interest to
vindicate the rights of its nationals, Spain should be able to invoke
CAT to maintain jurisdiction.
According to some commentators, when the principal State
refuses to act, inaction by a State party constitutes a violation of CAT
by that State party: "By their silent acquiescence, other nations have
participated in these shameful pardons.... [Plarties to the Torture
Convention have not fulfilled the spirit, perhaps even the letter, of
the law" in their failure to press Argentina to prosecute or
extradite."'
C. Customary Law
It is not a new concept for foreign countries to become involved
in the domestic affairs of another country."' "What is new is that we
are making principle out of practice..' in other words, the reality of
international involvement is increasingly recognized as present
customary law. Foreigners are expected to play a role in certain
domestic decisions, such as those internal decisions that affect citizens
of other countries, especially when the impact is financial. -2 When
domestic action by a sovereign government towards its own people
violates an internationally accepted norm, intervention is seen as
legitimate and appropriate."' A universally accepted way for the
international community to monitor domestic treatment of a nation's
own citizens has yet to come into existence." 4' Considering that
Spanish citizens were victims, and in light of Spain's treaty
obligations, the involvement and action Spain proposes is legitimate.
There has been an increased willingness in recent years for States
to hold foreign nationals accountable for human rights violations
against members of the foreign country."' The principle that human
109. Id. at 189; The Convention Against Torture, supra note 38. at art. 7(1). Both
sources standing for the proposition "'extradite or prosecute."
110. Harlan Cleveland. The Internalization of Internal Affauirs, in HUMAN
DIGNrrY: Tim INTERNATIONALIZATION OF HUMAN RIGHTS 43 (Alice Henkin ed..
1979).
111. Id.
112. Id. at 44.
113. Id. at 45.
114. Id. at 46.
115. KAMMINGA, supra note 67. at 125.
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rights violators must be punished is emerging as "so important that it
justifies an exception to the bedrock principle of international lawrespect for national sovereignty.' '16 Disappearances, extra-legal
executions and torture are all prohibited by international customary
law.117 Argentina has violated customary law by its failure to provide
reparation for those breaches."' Based on a State's responsibility to
check international human rights obligations,"9 Spain is "bound by
the same obligation to insist on (Argentina's) fulfillment" of its
duties.' 0 Although States usually prefer to attempt to influence the
behavior of other States without invoking formal channels,' if States
are denied access to formal means of supporting their positions, there
is no incentive for the offending State to heed advice or warnings.'22
V. Why Should Spain Pursue Prosecution? Stability Concerns
Versus a Need for Closure and Sending a Message to the
International Community
A. Fledgling Democracies and Stability
New democracies justify their failure to pursue prosecution of
human rights violators from prior regimes by asserting stability
concerns." A fledgling democracy struggling to rid itself of the
atmosphere and memory of authoritarian practices may feel that large
scale or public prosecutions primarily serve to emphasize and relive
dark aspects of its nation's all too recent history. 2 There is some
debate over the role that post-transition prosecutions play in ending
cycles of State violence and the influence that international law
should have in the formulation of policy toward crimes of a prior
regime."5 Some fear that "fragile democracies may not be able 12to
survive the destabilizing effects of politically charged trials.9 "
116. Orentlicher, supra note 37, at 2593.
117. Id. at 2582.
118. KAMMINGA, supra note 67, at 192.
119. Id.
120. Id.
121. Id.
122. See generally, Orentlicher, supra note 37.
123. Id. at 2543.
124. Roht-Arriaza, supra note 13.
125. Id.
126. Orentlicher, supra note 37, at 2543.
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Despite the concerns that favor glossing over the past, a democracy is
strengthened and its purpose furthered by facing and punishing the
wrongdoers of the fallen dictatorship.' The people who suffered will
have more faith in a government that it feels hides nothing from
them: silence is too often viewed as acquiescence.'
In the case of Argentina, so many years have elapsed since the
fall of the military juntas that a stability argument holds little
weight.' Argentine citizens as well as groups around the world still
cry out for justice.' While the Dirty War crimes are not yet
sufficiently in the past for the present government to ignore them, the
present democracy is too strong to fall back on its original
rationalizations of fearing a military rebellion.'
A society free from physical oppression is fundamental to the
concept of democracy.' A new democratic government that refuses
to acknowledge past antidemocratic behavior, or to remedy and
prosecute those involved, may actually work to destabilize the
democratic administration because it suggests that there are some
who are above the law, or some that do not deserve its protection.'
"Failure to enforce the law may undermine the legitimacy of a new
government and breed cynicism toward civilian institutions."" ' On
the other hand, when a government actively addresses prior wrongs. it
encourages citizens' belief in the integrity of the people in power.""
"Investigations will establish the new government's commitment to
the rule of law, and will ensure that the military or other forces
responsible for past violations cannot present exculpatory versions of
past events.""m
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B. Deterrence
"Imposing criminal responsibility on the perpetrators of
egregious breaches of human fights should assist in deterring further
breaches and secure greater respect for human rights and
humanitarian norms."'37 Imposing liability for breaches of human
rights sends a political message that not only discourages potential
violators, but also reassures the public. If the citizens of a State know
that the law is working on their behalf to prevent egregious
infringements of fundamental rights, the citizens will serve as a
deterrent in that they will be less likely "to be complicit in statesponsored violence."'"
Prosecutions also alert the world that violators will not be
tolerated and that every State is responsible for the physical integrity
of the world's people.'39 Without the support of international
enforcement, a State's obligation as a party to a human fights treaty is
merely nominal. If Spain were not allowed to interfere with
Argentina's policy for addressing crimes of the prior regime, there
would be no lesson of deterrence gained from the Dirty War; future
regimes could take power with the knowledge that if they were felled,
they could escape liability. 4 ' When a State government claims to
have complied with its treaty obligations but also grants amnesty to
violators of human rights, someone needs to have the power to
disagree, and then follow through with effective action.
Some commentators argue that "a virtual certainty of
punishment could deter some abusive regimes from voluntarily
relinquishing power.''. Those in power in authoritarian regimes are
not likely to give up power regardless of what their legal status would
be. The goal is to avoid abusive regimes in the first place, and once in
a position of power, international precedent for prosecution is a
weapon to remove them.'42 An international community where State
parties to human rights agreements can use prosecutions as an
offensive measure is more likely to help end rather than prolong an
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oppressive regime.
When an individual country that is not only a party to common
conventions with the violator, but also has a direct interest in the
crimes of former dictators, is willing to take the initiative to pursue
and resolve the matter in its national tribunals, that country should be
commended. While there are international tribunals, they are not
currently as efficient or effective as some national judicial systems.
Their role is more complex because they are not only adjudicators but
peacekeepers and mediators as well.
C. A Needfor Closure
As of late 1996, four hundred judges who were appointed during
the military dictatorship were still on the bench.' General Astfz was
sentenced in absentia in Paris in 1990, yet remained in office for six
more years in Argentina." When Lieutenant Scilingo testified in
front of the Spanish court, the information he revealed caused an
international uproar."' 5 These facts demonstrate that Argentina has
not faced its dark past: without a legitimate sense of closure, the
government and the public will not rest easy. Every Thursday at the
Plaza de Mayo in the Argentine capital, mothers and grandmothers of
people who disappeared during the dictatorship march, demanding to
know the whereabouts or fates of their loved ones. "" Those who
march are protesting that after all these years, many of them still do
not know what has happened to friends and relatives."' Argentina
needs to make as much peace with and understanding about senseless
acts of terrorism as possible."' A sporadic trickling of information to
the public merely promotes an unsettled feeling. For the country to
truly put the Dirty War behind it, the Argentine citizens and the
international community need and deserve answers.
Conclusion
Argentina has an obligation under domestic and international
law to prosecute those who are responsible for torture, extra-legal
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executions and forced disappearances. International conventions to
which Argentina is a party were incorporated into domestic law and
have been elevated to constitutional status. Two laws that the
democratic government passed, 49 which effectively granted amnesty
to all mid and senior ranking officials who participated in the terrorist
system, violated national and international law."'
Spanish law permits universal jurisdiction for t:he crime of
genocide, 5' and by virtue of ratification and incorporation of various
human rights treaties, Spain has an obligation to ensure that
fundamental human rights violations do not go unpunished. The six
hundred Spanish nationals who were victims in Argentina represent Spain's additional obligation of protecting and vindicating
its own citizens' rights under international treaties such as the
Convention Against Torture and the Genocide Conventon. "'
Many of the victims' families do not know the fates of their
disappeared loved ones. In order to ease the pain of the past and for
the country to truly look toward the future, people need answers.
The Argentine people will have more belief in and respect for a
government that faces this problem directly, and the world
community should continue to pressure Argentina in order to fulfill
its own legal and moral obligations, as well as to send the message
that violations of fundamental human rights will not be tolerated.
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