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Rehabilitation of Industrially
Injured Workers
By STANFORD D. HERLIcK*

IN approving the Occupational Safety and Health Act of 1970,1 President Nixon hailed it as one of the most important pieces of legislation
ever enacted by Congress. 2 One of the important elements of that
legislation was the creation of the National Commission on State Workmen's Compensation Laws.3 The Commission was directed by Congress to "undertake a comprehensive study and evaluation of State
workmen's compensation laws in order to determine if such laws provide an adequate, prompt, and equitable system of compenstaion."'
Congress further directed that one of the topics to be studied was
the subject of rehabilitation. 5 The Commission was duly assembled
under the chairmanship of John F. Burton, Jr. and, as provided by
the Act, issued its final report on July 31, 1972.6
The Commission's report includes extensive recommendations regarding rehabilitation of industrially injured workers.' These recommendations will have a great impact on the many states which either
* County Counsel, County of San Bernardino; Instructor, University of Californma Extension, Riverside; Author, CALIFORNI
HANDBOOK (1970).

WORKMEN'S

COMPENSATION LAW

1. 29 U.S.C. §§ 651-78 (1970).
2. Williams, Be Prepared, 9 TRiAL 14 (1973). This act was the culmination
of many years of effort by many persons and organizations, including such proponents as Senator Harrison Williams (the author of the bill), former Secretary of the
Interior, Stuart Udall, and former Secretary of Labor, Willard Wirtz.
3. 29 U.S.C. § 676 (1970).
4. Id.§ 676(d) (1).
5. Id.§ 676(d)(1) (E).
6.

REPORT OF THE NAT'L COMM'N ON STATE WowmN's COwPENSATION LAWS

(1972) [hereinafter cited as NAT'L COMM'N REPORT].
7. These recommendations include the following:
(1) The worker should be permitted the initial selection of his physician;
(2) There should be no statutory limits of time or dollar amount for medical care or physical rehabilitation services;
(3) The workmen's compensation agency should have discretion to determine
the appropriate medical and rehabilitation services in each case;
[165]
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have no active rehabilitation program within the framework of their
workmen's compensations laws or which have a very minimal one.'
The Commission's research revealed that only twenty-four states provide
for any official exercise of jurisdiction over the rehabilitation activities of
employers or workmen's compensation insurers, and only eighteen have
any formalized procedure for a follow-up by a workmen's compensation agency 9 The most common practice is to refer cases to state
departments of rehabilitation after the workmen's compensation procedure is deemed to be terminated. Several states, however, do have
relatively sophisticated programs under their workmen's compensation
laws.' 0
The impetus for states to follow the recommendations of the National Commission will undoubtedly come from the Commission's view
that if the state legislatures do not implement the Commission's recommendations by 1975, Congress should then adopt legislation for a
national program that would be mandatory on all jurisdictions." Realizing the inadequacies of its own law, Congress already has amended
the Longshoremen and Harbor Workers Act by increasing maximum
benefits, 1 2 by improving its rehabilitation program,13 by extending fed(4) The right to medical and physical rehabilitation benefits should not terminate by the mere passage of time;

(5) The workmen's compensation agency should establish a medical-rehabilitation division, with authority effectively to supervise medical care and rehabilitation
services;

(6) Every employer or insurance carrier should be required to cooperate with
the medical-rehabilitation division;
.

(7)

The medical-rehabilitation division should be given the specific responsibil-

ity of assuring that every worker who could benefit from vocational rehabilitation
services be offered those services;
(8)
The rehabilitation services should be financed, within the workmen's compensation program, by employer contributions;

(9)

Special maintenance benefits should be provided for a worker during the

period of his rehabilitation;

(10)

Each state should establish a second-injury fund with broad coverage of

pre-existing impairments;
The second-injury fund should be financed by employers, insurance car(11)

ners, and/or appropriations from general revenue;
(12)

The second-injury fund should be widely publicized and the eligibility re-

quirements should be liberally construed.

Id. at 79-84.

Kiser, Rehabilitation in Workmen's Compensation, COMPENDrUM ON WoRKMEN'S COMPENSATION, Ch. 11 (1972) [hereinafter cited as Kiser, COMPENDIUM].
8.

9.
10.

Id.

Id.
NAT'L COMM'N REPORT, supra note 6, at 26.
12. Longshoremen's and Harbor Workers' Compensation Act, 33 U.S.C. §§ 906,
909, 910(f)-(h), 914(f) (Supp. II, 1972).
13. Id. §§ 939(c)(1), (2).

11.
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eral jurisdiction to certain on-shore maritime activities,' 4 by authorizing an employee information and assistance program,' 5 and by making attorneys' fees an added benefit in most litigated cases.' In 1972,
Senator Jacob Javits made an unsuccessful attempt to obtain legislation which would have forced states to put the Commission's recommendations into effect. His bill would have pre-empted state legislation and would have made the Longshoremen and Harbor Workers
Act applicable to any state not meeting the Commission's criteria.17
This article will evaluate the need for rehabilitation programs,
and their effect on both the injured worker and society. The California
provisions for workmen's compensation then are analyzed and compared with those of other jursidictions. Finally, suggestions are made
for changes in the inadequate California approach; a full, coordinated rehabilitation program is needed.
The Case for Rehabilitation
The National Commission's report is supplemented by a compendium of research material' 8 including a review of the need for rehabilitation services as a workmen's compensation benefit and the fiscal
justification for such a benefit.' 9 Approximately 10 percent of losttime injuries result in disability requiring further medical rehabilitation
or vocational adjustment. On a national scale, this means that nearly
200,000 persons per year require such assistance because of industrial
injuries. It is estimated that approximately 20,000 California workers
are disabled each year to an extent requiring such services, and that
about 7,000 workers are in need of both medical and vocational rehabilitation each year.20

Larry L. Kiser, a consultant to the National Commission, reasons
that the cost of an ideal program should not have to be justified on
the basis of monetary return to the economy, for such an approach
would be difficult to substantiate in a labor market suffering a relatively constant unemployment factor. He postulates that if a rehabili14. Id. § 903 (a).
15. Id. § 939(c)(1).
16. Id. § 928.
17. S.4110, 92d Cong., 2d Sess. (1972).
18. NAT'L COMN'N REPORT, supra note 6, at 40 n.
19. Kiser, Review of Benefit-Cost Analyses in Vocational Rehabilitation (technical paper for the National Commission) [hereinafter cited as Kiser, Technical Paper].
20. Kiser, ComPENDrum , supra note 8, at 161; Interview with Robert A. McLeod, Special Consultant, Rehabilitation, California Division of Industrial Accidents,
May 9, 1973 [hereinafter cited as McLeod Interview].
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tated, handicapped person is bired, some unemployed, non-handicapped person was not, and therefore no new job or increase in economic
productivity has been created as a result of rehabilitation. The implication is that rehabilitation benefits must be justified, not by measuring
the economic return, but by looking to societal and humanitarian
considerations. 2 '
Most literature on rehabilitation does not attempt such justification. It is assumed as a major premise that rehabilitation is beneficial
to both the disabled person and society 22 The origins of a national
philosophy in favor of such programs are almost as old as the workmen's compensation laws in the Umted States, beginning with federal
legislation in 1920.23 The national program provides the states with
funds for this purpose, and each state has a rehabilitation department
rendering aid to the handicapped, regardless of the cause of the disability 24 It is not uncommon for these agencies to point with pride to
the dollars earned by successful trainees. However, economists indicate that such earnings show an economic shift from welfare to wages,
leaving competing job applicants to other forms of public assistance.2 5
Nevertheless, it is submitted that a negative conclusion regarding the
economics of rehabilitation should not be reached without further
study, for there are facts indicating that handicapped workers do have
a positive effect upon the economy Charitable organizations such
as Goodwill Industries have created jobs; the California Blind Industries, a state sponsored business entity, and sheltered workshops
are other examples. Handicapped persons often remain in positions
otherwise beset by a high turnover rate, and thus provide continuity 26
Also, many handicapped workers are prime candidates for training
to fill those jobs for which there is a scarcity of trained personnel.
Examples of such occuations, as reported by a federal study, include
welders, bank tellers, cashiers, checkers, hotel clerks, machine operators, wireworkers, and parts sales personnel. 27 In California, the
21.
22.

Kiser, Technical Paper, supra note 19, at 38-41.
NATIONAL INSTITUTE ON REHABILITATION

AND HEALTH SERVICES,

U.S. DEP'T

OF HEALTH, EDUCATION & WELFARE, REHABILITATING THE DISABLED WORKER-A PLATFORM FOR ACTION 161, 169 (M. Berkowitz ed. 1963) [hereinafter cited as PLATFORM
FOR AcTIoNl.

23.
24.

Vocational Rehabilitation Act of June 2, 1920, ch. 219, 41 Stat. 735.
PLATFORM FOR ACTION, supra note 22, at 117-18.

25. Kiser, Technical Paper, supra note 19, at 20.
26. AssociATIoN OF CASUALTY AND SURETY Co.'s, THE PHYSICALLY IMPAIRED,
GUIDEBOOK TO THEIR EMPLOYMENT 1-3 (1952) [hereinafter cited as GUIDEBOOK].

27 MANPOWER ADMINISTRATION, U.S. DEPARTMENT
and Job Performance iii (M.R. Monograph No. 18, 1970).

OF LABOR, Hinng Standards
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making of prosthetic appliances for other injured or disabled persons
has provided a fertile area for retraining. 28 A smaller number of
trainees add to the health of the economy by starting their own businesses. 29 There is also the broader consideration that them potentials
of handicapped persons constitute a valuable manpower resource
which should be developed and not wasted. 0 Other aspects of rehabilitation which have an economic effect, but which may be difficult
to measure accurately, include the rehabilitants renewed independence
and ability to perform daily household tasks which otherwise would
require the help of others. Similarly, successful rehabilitation may
relieve financial burdens shouldered by friends or relatives in aiding
rehabilitants. The California Department of Rehabilitation reports
that 22 percent of the rehabilitants are receiving this form of assistance
apwhile undergoing their programs."1 In Ohio, this form of support
2
department.
rehabilitation
its
of
caseload
the
of
plies to 50 percent
Perhaps the strongest reason for rehabilitation relates to the rights
of the handicapped person. This is the real basis of the Commission's
recommendation and is a reflection of society's collective conscience
and its concern for the individual. It is also recognized that handicapped persons who are able to function, whether at home or at work,
benefit from self-reliance and preserved dignity. In turn, they provide
the nonhandicapped segment of society with an inspiring example.
The Commission also takes a straightforward moral stance: if a work
injury causes a handicap, optimum restoration for a return to the labor
market is an obligation of the employer, and rehabilitation-physical,
mental and vocational-is a right to be included in a workmen's compensation program, along with the more familiar forms of compensation payments and medical treatment.3 3 John Henle has recognized
the importance of a holistic approach to rehabilitation efforts:
Rehabilitation . treats the "whole man" as a "something"a father with children and a wife; a worker with a boss and colleagues; a community member with friends, worries and aspirations;
a social, participating living being whose health is clearly related to
his satisfaction in a changing, interpersonal world.
28. REPORT OF CALiFORNIA DVIsioN oF INDUsTRIAL AccIDENTS (1967).
29. 1971 CALiFORNIA'S DEP'T OF REHABiLrrATION ANN. REIP. 13.
30. Kiser, Technical Paper, supra note 19, at 20.
31. Note, Workmen's Compensation and Vocational Rehabilitation in California,
9 SAN DinGO L. RE-v. 962, 979 (1972).
o REHABILITATION SERVICES COMMISSION 18 (1972)
32. REPoRT OF THEm
[hereinafter cited as OHIo REPORT].
33. NAT'L COMM'N REPORT, supra note 6, at 82.
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Rehabilitation's concern is people! It matters little to the
professional worker whether the victim's disablement resulted from
injury-automobile accident3 4or job injury--or from a disease,
congenital defect or infection.
Motivational Factors

Employee Motivation
It is clear that rehabilitation programs may be justified in the
abstract by philosophical, sociological and even economic arguments. It is of paramount importance, however, that the worker himself be convinced of the need for participation in such programs.
Literature on the subject of rehabilitation includes references to
various motivational factors, and in the case of industrially injured
workers, there are often allusions to the "barriers" to adequate programs.3 5 However, no specific study dealing with all aspects of employee-motivation for rehabilitation has been made to date. 6 On the
basis of available data, various facets of the problem do stand out.
For example, New York's experience shows that there is a direct relationship between the success of a rehabilitation plan and the time
interval between injury and commencement of rehabilitation services.
Other factors affecting rehabilitation are age, educational level and
ability to handle training requirements.3" According to a study conducted at Tufts Umversity-New England Medical Center, early referral is necessary to combat inertia caused by other disappointments
which might have occurred m a worker's youth, in his career, or in
38
his family relationships.
Even the best rehabilitation plan must be explained to the injured
worker, his family, and his employer. Incentives must be provided,
such as adequate maintenance payments to allay fears of having insufficient funds while undergoing rehabilitation. In some cases, the assistance of family, physician, employer, union or attorney may be required. The successes demonstrate the worthiness of a larger effort.39
34. J.

HENLE, REHABILITATION OF AUTO ACCIDENT VICTiMS

6 (U.S. Department

of Transportation 1970).

35.

E.g., PLATFORM FOR ACTION, supra note 22, at 55-58.
36. Letter to the author from Larry L. Kiser, Consultant National Commission
on Workmen's Compensation Laws, January 23, 1973.
37
(1965).
38.
39.

NEW YORK WORKMEN'S COMPENSATION BOARD, REHABILITATION CASES CLOSED

MEDICAL WORLD NEws, May
CALIFORNIA

DEPARTMENT

23, 1969, at 28.

OF

REHABILITATION,

STATUS

OF

REHABILITATION

FOR INDUSTRIALLY INJURED WORKERS IN CALIFORNIA 18 (1971) [hereinafter cited as
STATUS OF REHABILITATION]; NAT'L COMM'N REPORT, supra note 6, at 82-83; PLATFORM FOR ACTION,

supra note 22, at 101, 146, 164-65.
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Motivation of Employers and Insurance Carriers
There is evidence that many employers and insurance carriers
have found it advantageous to take an active role in rehabilitating
injured workers. This interest may be motivated by potential dollarsavings, or it may be the result of a paternalistic philosophy, an industrial relations policy, or a union contract. Whatever the reason, there
are advantages in the provision of such services. Some employers
prefer self-insurance in order to gain full control of work-injury cases
and greater flexibility in administering rehabilitative procedures. 40 As
employers have discovered, workmen's compensation costs are only
a part of the expense attributable to industrial injuries. Production
losses, equipment "down-time" and administrative costs add their burden. Monroe Berkowitz maintains that production losses resulting
from work injuries have a greater adverse economic effect upon employers than the cost of providing workmen's compensation benefits.4
Turnover in personnel always involves costs, and if an employee's
knowledge and ability can be retained, production losses can be minimized. A positive program for retraining and placement in the same
organization can have a salutary effect on employee morale.4 2
Some insurance carriers have experienced cost savings by maintaining a full rehabilitation program. Liberty Mutual Insurance Company reports savings of $6.2 million dunng twenty-five years of operating
rehabilitation centers. 43 While a majority of insurance carriers have not
entered the rehabilitation picture to a significant extent,44 the nationwide Association of Casualty and Surety Compames has gone on record45in full support of rehabilitation as a workmen's compensation benefit.
Others taking the same position include the Umted States Chamber of Commerce 48 and the National Association of Manufacturers. 7
40. C. Williams, BuREAu OF LABOR STANDARDS, U.S. DEP'T OF LABOR BULL.
No. 317, INSURANCE ARRANGEMENTS UNDER WORKMEN'S COMPENSATION 59-60,190
(1969) [hereinafter cited as INSURANcE ARRANoEMENTS]. Author Williams reports
that of twenty responding jurisdictions, thirteen believed self-insurers' rehabilitation
efforts were adequate or better than adequate. Id. at 190.
41. NATIONAL INSTITUTES ON REHABILITATION AND HEALTH SEavicEs, REPORT
OF THE NATIONAL WoRKsHoP ON REHABILITATION AND WORKMEN'S COMPENSATION

24-2 (1971) [hereinafter cited as NAT'L WoRKSnoP REPORT].
42. PLATFORM FOR ACnON, supra note 22, at 66-68.
43.
44.

Id. at 73.
INSuRANCE ARRANGEMENTS, supra note 40, at 59-60.

45. PLATFORM FOR ACTION, supra note 22, at 168-72 (App. J.).
46. Id. at 159 (App. G).
47. Id. at 167 (App. I).
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The Placement Goal
A complete rehabilitation plan includes returning the worker to
the labor market and finding him a job. The California Department
of Rehabilitation reports a great deal of success in placements. Total
earnings of clients after rehabilitation exceeded their earnings before
rehabilitation by $55 million during the fiscal year 1971-72.18 However, problems remain which require an extra effort. The department
recommends that employers be encouraged to rehire disabled workers
within their own organizations, that insurance carriers provide a placement service, and that employers generally liberalize hiring philosophies to provide opportunities for the handicapped.4 9 The department
cites several companies as having forward-lookmg policies in this re50
gard.
Surveys have been conducted to ascertain reasons for the reluctance of many employers to hire the handicapped. 5 C. Arthur Williams found that employers are hesitant because of several factors,
including economic uncertainty and fear that such employees might
reinjure themselves and increase work-injury and insurance costs.5"
Research in this area indicates that the handicapped are at least as
safe as more able-bodied workers. 53 There is no clear evidence that
employment of the handicapped causes any increase in workmen's
compensation costs to an employer. 54 The Association of Casualty
and Surety Companies has stated flatly that increased "compensation
insurance costs do not follow the hiring of physically impaired workers,
as some people once believed." 5 The association also is convinced
that as a result of the courage, patience and determination necessary
to master a handicap, rehabilitated workers are equal or superior to
other workers with regard to production, absenteeism, job turnover
and injury rate.5"
A potential source of reassurance to hesitant employers is a subsequent injuries fund. Such funds have been created in all but four
states.57 One purpose of these funds is to assist in the hiring
48.
49.
50.
51.

STATUS OF REHABILITATION,

supra note 39, at 30.

Id. at 14.
Id.
NAT'L WORKSHOP REPORT, supra note 41, at

supra note 22, at 99.
52.
53.
54.

NAT'L WORKSHOP REPORT, supra note 41, at 105.
Id.
Id. at 105-06.

55.

GUIDEBOOK, supra note 26, at 2.

56.

Id.

57

NAT'L COMM'N REPORT,

supra note 6, at 83.

105;

PLATFORM

FOR ACTION,
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of the handicapped by assuring employers that they would not be held

liable for a pre-existing condition.

In California, however, the fund

does not serve this purpose successfully, since temporary compensation
and medical treatment costs are not apportioned to prior condition,i s
and the subsequent injuries fund is liable only for pre-existing, labordisabling conditions.19 After reviewing the operation of the Califorma fund, the State Department of Rehabilitation has identified some
of the fund's problems. In the first place, employers are often totally
unaware of the fund. Furthermore, the subsequent injuries fund is
rarely used because the qualifying permanent disability criteria are set
at too high a level. The department also has expressed the view that
some employers have been made liable unjustly for total disability or
death benefits simply because the acute, disabling episode of a preexisting degenerative condition occurred during work hours.
To rectify these problems, the department has recommended that
a system should be developed to provide every employer with a simple,
understandable explanation of the fund. In addition, employers
should be provided with comprehensible written explanations regarding how their workmen's compensation insurance rates are computed
and how simply hiring an injured worker and placing him in a job
which is appropriate for him will not affect the insurance rates. Further, the disability rating necessary to qualify should be lowered in
order to increase the utilization of the fund. Finally, the department
has recommended that degenerative diseases should be included in
subsequent injuries fund coverage. 60
The California Subsequent Injuries Fund has been characterized
as "one of the least liberal" of nineteen "broad coverage" funds.61
The Minnesota fund is probably the most liberal.6" Under the Minnesota plan, if a worker with a pre-existing "physical or mental condition which is or is likely to be a hindrance or obstacle to obtaining
employment" 63 suffers a subsequent industrial injury resulting in disability of greater magnitude than would have resulted from the industrial injury alone, the fund will reimburse the employer for all compensation payable after the first twenty-six weeks and all medical expenses
58.
P.2d 586,
59.
(1955).
60.
61.

Fred Gledhill Chevrolet v. Industrial Accident Comm'n, 62 Cal. 2d 59, 396
41 Cal. Rptr. 170 (1964).
State v. Industrial Accident Comm'n, 135 Cal. App. 2d 544, 288 P.2d 31
STATUS OF RmABiLrrAiON, supra note 39, at 15.
NAT'L WORKSHoP REPORT, supra note 41, at 132.

62. Id. at 131.
63. MnN. STAT. ANN.§ 176.131(8) (1966).
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over $1,000. The plan includes reimbursing the employer in full if
an industrial injury or death would not have occurred "but for" the
previous condition.64 However, an employer can qualify only if the
pre-existing condition has been registered with the fund before the
occurrence of the industrial injury (unless the pre-existing condition
resulted from a previously recorded industrial injury).65 Despite this
more liberal approach, it is doubtful the Minnesota fund has materially
influenced the hiring of handicapped persons.6 6 This experience is
typical of that in other states,6' and indicates a need to educate the
public, particularly employers, of the fund's existence and purpose.6 s
The National Commission recognized the need to counteract employers' fears of various cost potentials which might result from hiring
persons with some degree of disability 69 The Commission recommended increasing the coverage of subsequent injuries funds and efforts to publicize their operation in order to encourage employment
of the handicapped. 0
Rehabilitation in California
Califoria's workmen's compensation law has remained essentially unchanged since the Boynton Act of 1913.11 There have been
many changes in benefit formulas and limts, but always within the
framework of the traditional benefits, i.e., medical treatment, temporary compensation, permanent disability compensation, life pension
and death allowances.
In 1929, recognizing that handicapped workers needed assistance
in obtaining employment, the legislature enacted California's first subsequent injuries fund law, financed by payments from employers and
insurance carrers.7 2 This legislation was held to be invalid as contrary to the workmen's compensation provisions of the state constitution.7 3 The problem was not dealt with again until 1945 when this
fund was again created, this time as a constitutionally tax-supported
64.

NAT'L WORKSHOP REPORT, supra note 41, at 109.

65.

Id. at 108-10.

66.
67
68.

PLATFORM FOR ACTION, supra note

Id. at 122-24.

22, at 99.

Id. at 101.

69. NAT'L COMM'N REPORT, supra note 6, at 83.
70. Id. at 84-85.
71. Cal. Stat. 1913, ch. 176, at 279.
72. Cal. Stat. 1929, ch. 222, at 420.
73. Commercial Cas. Ins. Co. v. Industrial Accident Comm'n, 211 Cal. 210,
295 P 11 (1930).

November 19731

REHABILITATION

entity.74 The fund has a twofold purpose: (1) to provide a handicapped worker with additional assistance if injured on the job under
conditions calling for apportionment of an overall permanent disability
rating (combined industrial and pre-existing disability), and (2) to
assure prospective employers that if they do hire the handicapped,
pre-existing condition should there be
they will not be liable for the
75
injury.
industrial
a subsequent
Until 1965 very little was done to improve the rehabilitative features of the workmen's compensation law. The State Department of
Rehabilitation did make an effort to fill the gap. By arrangement
with the former Industrial Accident Commission, copies of permanent
disability rating reports were sent to the department to enable it to
contact the injured workers. Some insurance carriers and self-insured
employers developed their own plans for rehabilitation or placement.
But these efforts were not translated into any comprehensive program
as a part of the workmen's compensation law. In 1963 the legislature,
concerned with the growing dissatisfaction with many features of the
compensation law, created a special study commission which made
extensive recommendations.7 6 Many recommendations were implemented by the legislature, including several measures which advanced
the cause of rehabilitation. The first was the bifurcation of the Division of Industrial Accidents into two sections, one being a section
under the administrative director who was to be in charge of the medical, legal and permanent disability rating bureaus. The Industrial
Accident Commission was redesignated the Workmen's Compensation
Appeals Board with a purely judicial function. 77 The second measure
was the enactment of Labor Code section 139.5 providing for voluntary rehabilitation programs, and the establishment within the Medical Bureau of "a rehabilitation unit, including an appropriate professional staff, to foster, review, and approve rehabilitation plans, and
78
to expedite and facilitate the carrying out of rehabilitation plans.
Vocational rehabilitation was also included within the definition of
74. S. HI=cK, CALORNIA WORKMEN's COMPENSAnON LAw HANDBOOK § 8.1,
at 210-11 (1970).
75. NAT'L WORKSHOP REPORT, supra note 41, at 105; U.S. CHAMMER OF COMSee text acMERcE, ANALYSIS OF WoRxmEN's COMPENSATION LAWS 7, 37 (1972).
companying notes 58-70 supra.
76. REPORT OF TH CALIFOIA WoRKMEN's COiPENsATION STUDY COMM'N
(1965) [hereinafter cited as CALFORUIA COmM'N REPORT].
77. CAL.LABOR CODE §§ 110-39 (West 1971).
78. Id. § 139.5.
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"compensation" m Labor Code section 3207 79 However, the legislature did not implement the study commission's recommendation that
rehabilitation be provided as a matter of right.80
Labor Code Section 139.5
The workmen's compensation law is a rehabilitation program
designed to restore the employee's function insofar as possible."s Before 1965, the effort usually terminated when the employee's condition
became permanent and stationary, and any residual permanent disability was rated. 82 The Department of Rehabilitation established its own
unit to specialize in the rehabilitation problems related to industrial injuries.83 The advent of Labor Code section 139.5 and the Division of
Industrial Accidents' Rehabilitation Unit (D.I.A. Rehabilitation Unit)
has not changed these voluntary procedures, but it has provided a
means to clarify the rehabilitation picture and identify to a greater
extent the existing needs of injured workers.84
Under section 139.5, an employee need not agree to undergo
rehabilitation, but if he does, he is entitled to an advance on his permanent disability award in addition to temporary compensation.85 Under this arrangement it is possible for an employee with maximum
earnings to receive $175 per week while participating.8 6 The employer is given a direct benefit for mitiating the program, because
the employee's permanent disability is rated for the occupation for
which he is trained rather than for his occupation at the time of injury 87 In most cases, a lower rating results.
Section 139.5 is not without its problems, however. The incongruous results of two recent appellate decisions giving restrictive inter79.

Id. § 3207

80. Compare Id. § 139.5, with CALIFORNIA COMM'N REPORT, supra note 76,
at 902-26.
81. See Corley v. Workmen's Compensation Appeals Bd., 22 Cal. App. 3d
447, 453, 99 Cal. Rptr. 242, 245-46 (1971).
82. The Workmen's Compensation Appeals Board may order further or continuing medical treatment as a part of an award for permanent disability payments
if the order comports substantial medical evidence. Industrial Indem. Exch. v. Industrial Accident Comm'n, 90 Cal. App. 2d 99, 202 P.2d 855 (1949); United States
Fidelity & Guar. Co. v. Department of Indus. Relations, 207 Cal. 144, 277 P 492

(1929).
83.

Letter to the author from Alan C. Nelson, Director, California Department

of Rehabilitation, January 24, 1973.
84. McLeod Interview, supra note 20.
85. CAL. LABOR CODE § 139.5 (West 1971).
86. Compare id., with CAL. LABOR CODE § 4453 (West Supp. 1973).
87 CAL. LABOR CODE § 139.5 (West 1971).
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pretations to the statute have been unfavorable to handicapped workers. In Dalen v. Workmen's Compensation Appeals Board,a8 it was
held that if an employee carries out his own rehabilitation program
without an agreement with his employer under section 139.5, he is
zot entitled to temporary compensation or an advance on permanent
disability payments during the program, even though the retraining
was successful and even though the move was suggested by a treating
physician furnished by the employer. In Moyer v. Workmen's Compensation Appeals Board, 9 which was subsequently vacated upon
grant of petition for hearing before the Supreme Court, the court of
appeal found that employee knowledge of the provisions of section
139.5 was not a prerequisite to the operation of the section. Thus,
the new occupation would be utilized in rating permanent disability
whether or not the employee knew of this feature of the law when
he agreed to undergo vocational rehabilitation. These decisions are
consonant with a literal interpretation of section 139.5, and it is apparent that to date the courts have resisted any impulse to exercise
"judicial creativity." If the restrictive interpretation of section 139.5
continues to prevail, that legislative attempt to provide relief for industrially injured workers will stand as only a recognition of the rehabilitation problem, not as a solution for it.
Current Developments
In 1971, the legislature enacted Labor Code sections 6200-6207
which established a pilot rehabilitation program for employees of
"every public agency."90 Each agency was to develop plans for rehabilitating employees who suffered industrial injuries. This measure
also required the State Department of Rehabilitation to co-operate
in designing and monitoring such plans.9 1 In an apparent effort to
alleviate the rigors of mandatory action, the legislature amended the
program in 1972 to make such plans voluntary on the part of public
agency employers, their insurers and their injured employees. 92 The
Department of Rehabilitation was further directed to make a report
to the legislature by January 1, 1974, with respect to the operation
and effectiveness of these plans. 3
88.
89.
90.
91.
92.
93.

26 Cal. App. 3d 497, 103 Cal. Rptr. 128 (1972).
29 Cal. App. 3d 670, 105 Cal. Rptr. 767 (1972).
CAL. LABOR CODE § 6200 (West Supp. 1973).
Id.
Id. § 6208.
Cal. Stat. 1972, ch. 715, § 4, at 1304.
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Also in 1971, benefits were increased for temporary compensation, permanent disability indemnity and death benefits. 4 The only
increase enacted in 1972 deals with the maximum death allowance
for partial dependents. 95 Viewing the underlying purpose of workmen's compensation as rehabilitative, some significant improvement
may be claimed. However, these amendments do not come close to
the standards set by the National Commission.9 6
Califormas initial response to the National Commission's report
was the formation of a task force by the Governor to make recommendations for legislation during the 1973 legislative session. While
the task force may not have sufficient time to make an in-depth study
of rehabilitation, it is expected that most of the recommendations
of the National Commission regarding rehabilitation benefits will be
endorsed.
Meanwhile, several bills based upon the National Commission's
report have been introduced in the legislature, including a measure
to make full rehabilitation services a compensation benefit.9 7 This
measure, AB 760, makes rehabilitation a right of the employee. However, AB 760 falls short of adopting all of the National Commission's
recommendations. Most notable is the failure of the present version
of the bill to vest in an agency the authority to require rehabilitation
services, nor to give to any agency the specific responsibility of assuring
that every worker in need of rehabilitation is offered the services."
Robert McLeod, Rehabilitation Consultant of the State Division of
Industrial Accidents, has proposed to Assemblyman Willie Brown, the
author of the bill, 99 amendments which would cure these defects.
Adoption of AB 760, together with the proposed amendments, would
place Califorma in substantial compliance with the recommendations
of the National Commission.
Permanent Disability as Rehabilitation
In California, the permanent disability benefits has traditionally been considered as an aid to the disabled worker in rehabilitating
94.

CAL. LAROR CODE §§ 4453, 4460, 4658, 4702 (West Supp. 1973).

95.

Id. § 4702.

96.

NAT'L COMM'N REPORT, supra note 6, at 43-75.

97

A.B. 760 (1973).
98. Compare id., with recommendations R 4.5 and R 4.7, NAT'L COMM'N REPORT, supra note 6, at 80 and 82.

99. Letter from Robert A. McLeod to Assemblyman Willie L. Brown, Jr., May
30, 1973.
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himself, i.e., this benefit helps sustain him as he once again adjusts
to labor market demands. This theory is evident in the procedure,
unique to California, of adjusting a permanent disability rating according to values assigned to the factors of age and occupation at the
time of injury.' 00 However, appellate decisions have been equivocal
on this point. For instance, in Bryant v. Industrial Accident Commission,'01 the former Industrial Accident Commission presented the rehabilitation theory to the California Supreme Court, 10 2 and the State
Federation of Labor agreed with the Commission that the permanent
disability benefit is compensation for loss of competitive ability.'
The court agreed that the benefit was payable for "prospective loss
of future earnings," but refused to follow the line of reasoning which
would seem to flow from that determination.104 In Avila v Workmen's Compensation Appeals Board, 0 5 the court stated that a permanent disability is one "which causes impairment of earning capacity,
impairment of the normal use of a member, or a competitive handicap
in the open labor market."' 0 6 In two cases, Corley v. Workmen's
Compensation Appeals Board, 0 7 and State Compensation Insurance
Fund v. Industrial Accident Commission,'°8 the courts conceded the
rehabilitative purpose of the compensation law, but, in dealing with
the nature of the permanent disability benefit, treated it as akin to
damages for personal injury. 1°9 In Corley, the court underscores the
truism that money is still money regardless of the philosophy under
which it is paid:
To the extent the injured employee has recovered against the
third party tort-feasor the rehabilitative purpose of the workmen's
compensation law has been fulfilled, and, unless the workmen's
compensation benefits to which the employee would be entitled
exceed the amount of the third party recovery, his obtaining adwith the fundamental
ditional compensation benefits is inconsistent
purpose of workmen's compensation." 0
100. See Frankfort Gen. Ins. Co. v. Pillsbury, 173 Cal. 56, 159 P 150 (1916).
101. 37 Cal. 2d 215, 231, P.2d 32 (1951).
102. Id. at 221, 231 P.2d at 35.
103.

Id. at 222, 231 P.2d at 36.

104.

See id. at 223, 231 P.2d at 36; accord DeCelle v. City of Alameda, 168

Cal. App. 2d 574, 9 Cal. Rptr. 549 (1960).

105. 14 Cal. App. 3d 33, 91 Cal. Rptr. 853 (1970).
106. Id. at 37, 91 Cal. Rptr. at 855.
107. 22 Cal. App. 3d 447, 99 Cal. Rptr. 242 (1971).
108.

59 Cal. 2d 45, 377 P.2d 902, 27 Cal. Rptr. 702 (1963).

109. See rd. at 52, 377 P.2d at 907, 27 Cal. Rptr. at 707 (1963); Corley
v. Workmen's Compensation Appeals Bd., 22 Cal. App. 3d 447, 453, 99 Cal.
Rptr. 242, 245-46 (1971).
110. 22 Cal. App. 3d at 453, 99 Cal. Rptr. at 246.
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Because the permanent disability benefit is payable, even though
the injured employee may return to work and may suffer no wageloss thereafter, certain aspects of a recovery of damages seem to be
present. In such a case, rehabilitation as a basis for the benefit appears
to be theoretical. In lay terms, an employee often regards the permanent disability award as his "final settlement" for use in paying bills
which have accumulated because of the inadequacy of the temporary
compensation benefit to sustain his previous standard of living. Many
employers feel that they have been subjected to a judgment for damages-perhaps unjustly, since they were not negligent, and their injured
employees returned to the same jobs.
These problems led to an attempt a few years ago by employer
groups in Califoria to obtain an amendment to the workmen's compensation law which would have increased temporary compensation
to realistic levels and which would have put the permanent disability
benefit on a wage-loss basis. The plan would have permitted payment
of some cash on a non wage-loss basis so that the employee could
meet unpaid obligations which may have accrued during the period
of temporary disability The rest of the rating would be available
at any time to the extent that the employee could show a wage-loss.
The proposal appeared to put the permanent disability benefit in a
direct rehabilitative posture, but its weakness was that it did not include
rehabilitation as a right under the workmen's compensation law It
was opposed by labor groups and some insurance carriers and was
defeated.
The National Commission recommends an increase in compensation payments, including permanent disability indemnity, to eventual
equality with earnings at the time of injury I" At the same time,
it also recommends that rehabilitation and maintenance benefits be
a matter of right. 1 1 2 Although the National Commission's report does
not allude to it, the following question emerges: If temporary compensation is increased to equal actual wages, and full rehabilitation
services are afforded, should there be a requirement that the permanent
disability benefit be utilized as a rehabilitation maintenance allowance?
A further question arises as to whether the permanent disability benefit
should be "banked" for use only in the event there is a subsequent wageloss. 11 3 Certain aspects of the maintenance theory are evident in the
111.

NAT'L COMM'N REPORT,

112.

Id. at 82.

113.

PLATFORM FOR ACTION,

supra note 6, at 64-65.
supra note 22, at 69.

November 19731

REHABILITATION

section 139.5 procedure, for payments under a voluntary rehabilitation
114
plan include an advance on any permanent disability entitlement.
Barriers to Rehabilitation
The present situation in California regarding rehabilitation of industrially injured workers may best be characterized as "hit or miss."
An injured employee cannot obtain services unless the employer initiates a plan under section 139.5, or the employee somehow discovers
the facilities of the State Department of Rehabilitation. While the
department receives copies of permanent disability rating reports and
contacts potential clients, motivational factors often preclude an effective plan. 115 Rehabilitation experts cite three main deterrents or bartiers: (1) workmen's compensation litigation, (2) the permanent partial disability benefit, and (3) employees' attorneys."1 6 The experts,
frustrated by the delays in the present referral system, stress the need
for an early review, which would lessen the tendency of an employee
to prove disability rather than ability."1 7 Their opinions appear to
18
represent a nationwide consensus among rehabilitation agencies."
A report by the Department of Health, Education and Welfare states
that the handling of permanent disability cases has succeeded in completely upsetting the desired incentives, and that as a result, the injured
worker does not want to be rehabilitated, the insurance carrier does
not want to recognize his claim, and the employer does not want to
retain the injured worker in his employ.' 9 This report contains recommendations similar to those of the National Commission with further recommendations regarding attorneys' fees and increased interest
Except for cases of anain rehabilitation by the legal profession.'
tonucal loss or loss of use, it is recommended that payment of perma12
nent disability ratings should depend upon subsequent wage-loss.
An opposing view has been articulated by Samuel B. Horovitz, an
eminent attorney in the workmen's cohipensation field, who feels that
in addition to rehabilitation an injured worker should receive payment
for permanent disability. While his view includes arguments based

116.

CAL. LABOR CODE § 139.5 (West 1971).
STATUS OF REHABILITATION, supra note 39, at 6.
PLATFORM FOR AcToN, supra note 22, at 45, 55, 63.

117.
118.
119.
120.
121.

Id. at 45-52.
Id. at 45-76.
Id. at 66.
Id. at 57-58, 74-75.
Id. at 75.

114.
115.
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upon a damages concept, he apparently approves of the Canadian

system. 122
It should be pointed out that those who criticize the performance
of the legal profession in this field are usually sociologists or economists who have not had the burden of representing a client in the
legal procedure prescribed for enforcement of the cause of action
defined by a compensation statute. 1 23 It is the client's cause of action,
and his attorney will pursue those remedies in accordance with the
wishes of the client and existing procedures. If the cause of action
is changed so as to include rehabilitation as a right, together with
a requirement that the employee participate in such a program, then
that is the cause of action which the attorney will pursue. Laurence
S. Locke maintains that under the present system most cases are closed
admimstratively and that an attorney enters the picture only when a
dispute arises. He also asserts that equal justice requires a recognifor his
tion of the attorney's efforts in terms of just compensation
1 24
services paid for by the employer or insurance carrier.
122. "To tell a man who, for example, has lost a leg that he is fully rehabilitated because he is back to work at the same or greater wages, and therefore is
not entitled to any further weekly payments, overlooks these facts: (1) for the rest
of his life he has to put on and take off the wooden leg night after night; (2)
he has lost many of the pleasures of life; (3) society still does not accept the cripple
on the same basis as the normal-appearing, whole person; (4) the feeling that most
cripples have that the employer should not benefit dollarwise at the expense of the
defective employee who has worked hard to make himself employable; and (5) the
worker's feeling that with two good legs he would be making even more money,
that rehabilitation has merely reduced his financial loss. Hence the crpple wants
the continuation of a reasonable weekly payment, usually called a 'pension' in the
Canadian provinces."
Horovitz, Rehabilitation of Injured Workers-Its Legal and
For a further
Administrative Problems, 31 RocKY MT. L. REV. 485, 498 (1959).
description of the Canadian system, see text accompanying note 145 infra.
123. For instance, m PLATFORM FOR AcTION, supra note 22, edited by Monroe
Berkowitz, an economist, it is stated that: "[T]he primary obligation of the attorney
should be to make sure that the worker receives adequate medical care and an effective program of rehabilitation." Id. at 5. A more pointed remark is also found
in this publication, viz., "[Pihysicians and some other rehabilitation personnel tend
to say, 'throw the lawyers out, they are only causing trouble.'" Id. at 174.
Apparently nonlawyer professionals interested in rehabilitation feel that the employee's attorney should be the only person who works for nothing. The physicians,
counselors, and physiotherapists are paid for their rehabilitation work. There is no
present provision for paying an attorney for his work in counseling his client regarding a rehabilitation program. Also, the client retains the attorney to enforce
a specific cause of action. For these reasons, the whole discussion of the role of
the employee's attorney in a work-injury case evidences a lack of understanding of
the function of an attorney who has been retained for a particular purpose.
124. Locke, Refusal to Pay Claims: Reason for Delay, 6 TRIAL 50 (1970). See
also 33 U.S.C. § 928 (Supp. II, 1972) (providing attorneys' fees as an added benefit
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Present and Future Responses
Employers and Insurers-Voluntary Programs

Voluntary programs initiated by employers and insurance carriers
do exist, but mainly as loss-reduction devices or as continuations of
medical treatment recommended by treating physicians. Except for
a few large concerns, there is no consistency in individual plans or
programs, although several carriers do employ nurses to review cases
from a rehabilitation point of view.' 25 Many large employers, especially those who are self-insured, have in-house programs. For example,
one corporation, which has extensive operations in nine western states,
has had its own program of rehabilitation and placement for years
and has never utilized a formal plan under Labor Code section
139.5 for its California employees. It rates permanent disability according to the employee's occupation at the time of injury. The California D.I.A. Rehabilitation Umt conducted a survey in 1970 to ascertain the extent of employer-carner programs of this nature and reported a total of 5,000 such cases covering a five-year period. 126 Both
the D.I.A. Unit and the Califorma Department of Rehabilitation have
indicated their willingness to assist employers and insurance carriers
who wish to set up their own rehabilitation and placement plans. 127
The present situation thus involves the continuation of voluntary
and cooperative arrangements. The D.I.A. Rehabilitation Unit approves and monitors voluntary programs initated by employers under
section 139.5. Its consultant reviews both the needs and the available
resources with a view toward nnproving the situation and works with
both public and private agencies.' 2 ' The State Department of Rehabilitotion cooperates with the D.I.A. Unit and also makes use of other
agencies. 12 As can be seen, there is a possibility of overlap between
in Longshoremen cases); 33 U.S.C. § 939(c)(1) (Supp. II, 1972) (permitting the
Secretary of Labor to provide legal assistance to employees); NAT'L COMM'N REPORT,
supra note 6, at 109.
125. Prominent m this activity are Liberty Mutual Insurance Co., Employers
Mutual Liability Insurance Co., Aetna Casualty & Surety Co., and Insurance Company
of North America whose program is called MEND.
126. CAUFoNA DEP'T OF INDus. RELATIONs, DrvisION OF INDUS. ACCIDENTS,
REPORT ON THE REHABILITATION OF INJURED WORKMEN

(1970).

127. McLeod Interview, supra note 20; Interview with Saralea Altman, Consultant, Program for the Industrially Injured, Department of Rehabilitation, Feb.
23, 1973.
128. CAUFoRNA DEP'T OF REHAILrrATION, CALiFoRNA STATE PLAN FOR REHABIITATION FAcmrrTS (1972); McLeod Interview, supra note 20.
129. McLeod Interview, supra note 20.
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these two departments. 3 ' Since the present program under the workmen's compensation law is limited to voluntary arrangements initated
by employers, however, there seems to have been no duplication of
effort in that area.
Division of Industrial Accidents Rehabilitation Unit
Following the report of the California study commission in 1965,
the legislature provided for a rehabilitation umt within the Medical
Bureau of the Division of Industrial Accidents.13 ' This unit has one
consultant who is well versed in workmen's compensation law and
rehabilitation. His main function is to review voluntary plans submtted under section 139.5, but his duties have expanded because of
the need to assist both employers and employees in developing individual programs. He may refer the parties to the Department of Rehabilitation for implementation of a plan, or he may suggest other resource
agencies in the rehabilitation field. Cases are also referred to him
which do not qualify under the criteria of the Department of Rehabilitation but which do require some amount of rehabilitative effort. 3 2
The National Commission recommends that each state establish
within its workmen's compensation agency a medical-rehabilitation division "with authority to effectively supervise medical care and rehabilitation services."'"3 This authority would include the power to require
the co-operation of both employers and employees in rehabilitation
programs. The Commission also envisages staffing by professional
experts working within the framework of the workmen's compensation
program, but at the same time co-operating with other agencies, such
as the state departments of vocational rehabilitation.13 4 The Medical
Bureau-Rehabilitation Unit as a part of the Division of Industrial Accidents is in keeping with these recommendations and could be expanded
to provide the necessary service. Interested groups have proposed
amendments to AB 7601 which would result in increased activity
by the unit. If adopted, the amendments would provide an enforceable program to be financed by employers. With additional personnel,
perhaps several field consultants located regionally; the unit could visit
injured workers and their families, talk to employers and assist in place130.
fornia, 9
131.
132.
133.
134.
135.

See Note, Workmen's Compensation and Vocational Rehabilitation in CaliSAN DIEGO L. REv. 962, 975 (1972).

See text accompanying notes 76-78 supra.
McLeod Interview, supra note 20.
NAT'L COMM'N REPORT, supra note 6, at 80.
Id. at 80-82.
See text accompanying notes 97-99 supra.
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ment following rehabilitation. It is recognized that a majority of the
cases would be referred to the Department of Rehabilitation because
of that department's expertise and the extent of their professional
186
staffing.
State Department of Rehabilitation
The California State Department of Rehabilitation supplies a
variety of services to its clients including, as needed, medical treatment,
therapy, education, vocational training, and maintenance payments.
The extent to which these services are available depends upon state
and federal appropriations. 31 7 While the recent presidential veto of
Congress' rehabilitation bill was a distinct setback, 3 8 it is not expected
to affect the present level of service. It is anticipated that the usual
appropriation will be made minus the "extras" contained in the vetoed
39
measure.1
The department has been concerned for many years about the
number of workmen's compensation recipients who, when their final
compensation resources are exhausted, are still in need of help. Rarely
are workers referred to the department during pendency of a workmen's compensation proceeding, and workers who do apply have been
referred from a variety of other sources. Approximately 10 percent
of the department's caseload involves disabilities caused by industrial
injuries, and a division has been established within the department
to specialize in industrial cases.' 40 In 1971 the department received
13,485 referrals of industrially injured clients. Of these, about 5,000
were considered for service, with 2,500 actually receiving service. Another 1,127 cases were closed as successfully rehabilitated.' 4 ' The
work of this division will probably be increased and enhanced in work42
ing with public agencies under Labor Code sections 6200 et seq.'
Enactment of AB 760 would undoubtedly expand the department's
136. McLeod Interview, supra note 20.
137. STATUs OF RmABITATION, supra note 39, at 12. See also Note, Workmen's
Compensation and Vocational Rehabilitation in California, 9 SAN DIEGo L. Rav. 962

(1972).
138. S. 7, 93d Cong., 1st Sess. (1973); N.Y. Times, Mar. 29, 1973, at 22, col.
4.
139. 119 CONG. REc. S6538 (daily ed. Apr. 3, 1973); N.Y. Times, Apr. 4, 1973,
at 1, col. 8.
140. STATUS OF REHABIrrAnON, supra note 39, at 5-7, 18; Letter to the author
from Alan C. Nelson, Director Department of Rehabilitation, Jan. 24, 1973.
141. STATUS OF REHABiLrrAnToN, supranote 39, at 18.
142. CAL. LABOR CODE § 6200-08 (West Supp. 1973).
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program for the industrially injured through referrals from employers,
insurance carriers and the Division of Industrial Accidents. One may
also anticipate a number of cases in which the need for rehabilitation
services is not apparent until after termination of workmen's compensation procedures. Additionally, such a program would provide another source of revenue for the department's industrial program.
Other Jurisdictions
Some jurisdictions have forged ahead in providing rehabilitation
to injured workers and have developed some umque approaches. The
most liberal compensation law appears to be the federal Longshoremen's and Harbor Workers Compensation Act. 14 3 The amendments
of October 1972 increased all benefits in relation to the national average weekly wage, and a small increase was made m the rehabilitation
maintenance benefit. The Secretary of Labor may authorize a rehabilitation program to be financed by the "special fund.' 44 In addition, several states, as well as Canada, have interesting approaches
to the rehabilitation problem.
Canada: The Canadian provinces stress the rehabilitation goal
of their workmen's compensation programs. Compensation is paid
on the basis of 75 percent of wages subject to a maximum dollar
amount. Both medical and vocational rehabilitation services are provided within the workmen's compensation program. The Ontario system is a "showcase" which is studied by administrators from all parts
of the world. "Ability not disability is the keynote' constitutes the
official slogan of the Ontario workmen's compensation board. The
board operates a rehabilitation center and utilizes various disciplines to
143.

33 U.S.C. §§ 901-50 (1970), as amended, 33 U.S.C. § 901-50 (Supp. II,

1972).
144.

33 U.S.C. § 939(c)(2) (Supp. II, 1972) provides:

"The [commission] Secretary shall direct the vocational rehabilitation of permanently disabled employees and shall arrange with the appropriate public or private

agencies in States or Territories, possessions, or the District of Columbia for such
rehabilitation. The [commission] Secretary may in his discretion furmish such prosthetic appliances or other apparatus made necessary by an injury upon which an
award has been made under this chapter [33 U.S.C. §§ 901-950] to render a disabled
employee fit to engage in a remunerative occupation. Where necessary rehabilitation
services are not available otherwise, the Secretary of Labor may, m his discretion,
use the fund provided for in section 944 [U.S.C.S. § 944 of this title in such amounts
as may be necessary to procure such services, including necessary prosthetic appliances or other apparatus. This fund shall also be available m such amounts as may

be authorized in annual appropriations for the Department of Labor for the costs
of admmistenng this subsection."
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assist an injured employee to adjust to any handicap caused by injury. 4 '
Florida: The staff of the rehabilitation unit of the Florida workmen's compensation division includes eighteen rehabilitation nurses
who review cases and make early contacts with injured workers to
ascertain their needs. Cases are then referred to the State Department of Rehabilitation and to other rehabilitation entities within the
14 0
state.
New York: In 1959, New York began its industrial accident
rehabilitation program which has become well known as the "R" program. Under this program all insurers and self-insurers must evaluate
all cases in which compensation has been paid for two months and
submit an "R" form describing the case and their evaluation. These
forms are reviewed by staff physicians, counselors, and social workers
assigned to the rehabilitation unit of the workmen's compensation
board. Referrals are then made to the department of vocational rehabilitation. About one-fifth of these referrals result in specific rehabilitation programs which include medical, vocational, or educational rehabilitation, as a case requires. All available rehabilitation departments or facilities are utilized. Compensation is continued during the
program, and additional maintenance payments may be made not to
47
exceed an additional $30.00 per week.1
Ohio: This state has a monopolistic state workmen's compensation fund and has implemented a comprehensive rehabilitation program through a joint agreement between the Bureau of Vocational
Rehabilitation, the Industrial Commission, and the Bureau of Workmen's Compensation. The agreement provides for administrative procedures to eliminate duplication of effort. All sources of rehabilitation
services are utilized, including a rehabilitation center at Ohio State Umversity. The program includes both medical and vocational rehabilitation. In addition, a special effort is made to inform the employers in
Ohio about the program and to assist in placement of rehabilitated
workers. Specifically, an effort is made to assure employers that hiring
145. U.S.
LAws (1972);
FORMATION

CHAMBER OF COMMERCE, ANALYSIS OF WORKMEN's COMPENSATION
WORKMEN'S COMPENSATION BOARD OF ONTARIO, CANADA, CLAIMS INFOR EMPLOYEES AND EMPLOYERS, SECOND INJURY AND ENHANCEMENT

FUND; Address by B. Legge, Q.C., "What's Best is Administered Best," 1971 Conference of National Rehabilitation Associations, in Chicago, llinois.
146. NAT'L WORKSHOP REPORT, supra note 41, at 77.
147. Id.at 75; NEw YORK WOnmiAN's COMPENSATION BoARD, REmBILITATION
CASES CLOSED (1965); U.S. DEP'T OF LABOR, STATUTORY PROVISIONS IN WORKIMN'S
COMPENSATION LAWS RELATING TO REHABILITATION BENEFITS FOR INJURED WORKERS
(December 1972) (hereinafter cited as STATUTORY PROVISIONS).
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the handicapped will not result in an increase in workmen's compensation costs or premiums. 14 8
Oregon: The Oregon program is administered by a medical director who has expressed the view "that disability is a preventable
process in the human being."' 49 He believes that some causes of disability exist prior to the injury and that these causes are also treatable
and removable. The Oregon system utilizes rehabilitation coordinators
who "are not social workers, not highly educated men, nor fancy Dans.
They are practical men schooled in the life of work, intelligent men
capable of dealing with the workman, the employer, the physician,
or whomever. By their background, they are people who naturally
lend to the workman. They can talk with, instead of to, the workman."'150 A coordinator makes contact with the doctor, the employer
and the workman, preferably in the workman's home. Oregon has
a rehabilitation center, and the industrial accident commission is authorized to expend such funds as are necessary to accomplish rehabilitation. 151
Texas: Texas statutes provide that the industrial board shall
promptly analyze each notice of industrial injury to ascertain whether
rehabilitation services, including vocational services, are indicated and
must take steps to inform the injured employee of services available under
the Texas program. The board cooperates with the Texas rehabilitation commission in providing services and facilities to injured employ52

ees.1

Washington: The State of Washington, another monopolistic fund
state, has established a rehabilitation center to furnish both medical
and rehabilitation services to injured workers. Temporary compensation may be extended during a formal program of vocational rehabilitation, not to exceed 104 weeks. Board and lodging is also provided
if training requires residence away from home. 5 '
Wisconsin: Under the Wisconsin Workmen's Compensation
Act,'15 compensation recipients are entitled, in addition to medical
148. Omo REPORT, supra note 32; Letter to the author from Robert L. Robbins,
Attorney Examiner, Industrial Commission of Ohio, Feb. 5, 1973.
149. R. MARTIN, DISABILITY PREVENTION (1972).
150.

Id.

151.
152.

STATUTORY PROVSIONS, supra note 147.
TEX. REV. CIV. STAT. ANN. art. 8306, §
MISSION, REPORT TO THE GOVERNOR (1972).
153. STATUTORY PROVISIONS, supra note 147

154.

Wisc. STAT. ANN. §§ 102.01-.66 (1973).

7 (1967); TEXAS

REHABILITATION COM-
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care, to full physical rehabilitation services and up to forty weeks
of vocational training and rehabilitation by the state division of vocational rehabilitation. In addition to regular disability benefits, an employee participating in a vocational rehabiltation program can also
receive travel and living expenses, if necessary, during the program.
Determining the need for physical rehabilitation and making appropriate referrals is largely the responsibility of the attending physician.
The workmen's compensation division then screens all cases for those
who would benefit from vocational training and rehabilitation, and
refers these patients to the rehabilitation division. An employee must
(1) have a physical or mental disability producing functional or activity limitations, (2) have a substantial handicap to employment
caused by these limitations, and (3) be reasonably expected to be
fit for gainful employment on completion of vocational rehabilitation
155
and training.
Conclusion
It has been a matter of concern that the California workmen's
compensation program, while recognizing the need to rehabilitate disabled workers, has not been changed significantly from the 1911 concept150 of paying money on a quasi-damages basis for permanent disability. The plan has worked well in regard to certain rehabilitative
services, i.e., medical treatment and temporary compensation. Howtemporary compensation is only a percentage of the wageever,15since
loss, 7 an employee must often utilize his permanent disability payments to pay accrued bills for necessaries. In recommending the adoption of a full rehabilitation program, the National Commission has
also recommended that temporary compensation be increased to cover
actual wage-loss, subject to a maximum of twice the statewide average
wage. If these two recommendations are adopted, it would seem ap155. Unpublished Paper by George A. Hellmuth, M.D., Director, Curative Workshop of Milwaukee, Medical College of Wisconsin (1972).
156. California's first workmen's compensation law, the Roseberry Act, Cal. Stat.
1911, ch. 399, at 796, was a voluntary program which lasted only two years. In
1913, the Boynton Act, Cal. Stat. 1913, ch. 176, at 279, was enacted which made
compensation coverage compulsory.
157. Temporary compensation is paid at the rate of 61.75 percent of actual earnrags, subject to a maximum (currently $105 per week) which may produce an even
lower percentage for those having earnings in excess of maximum at time of injury.

See CAL. LABoR CODE §§ 4453,
Effective as to injuries occurring
will be 66% per cent of actual
Cal. Stat. 1973, ch. 1023, § -, at

4460 (West Supp. 1973); id. § 4653 (West 1971).
on or after April 1, 1974, temporary compensation
earning, subject to a maximum of $119 per week.
,
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propnate to utilize the permanent disability benefit as both a maintenance benefit, where a rehabilitation program is initiated, and as a
protection against subsequent wage-loss. Such a program would assure
the most efficient use of the compensation-dollar. Unless state laws
are modified to deal adequately with the consequences of industrial
injuries, the workmen's compensation program could become another
facet of the federal social security plan or an interesting anachronism
overshadowed by present and future tax-supported health and welfare
programs. The National Cominussion did consider the possibility of
disassembling the workmen's compensation program and assigning
various components to other social welfare plans. The consensus was,
however, that the present system should be retained and upgraded. 158
The provisions of AB 760, if amended to follow the recommendations
of the National Commission more closely,' 5 9 would provide a meaningful rehabilitation program within the framework of the California
workmen's compensation program. From an administrative point of
view, it would encourage a joint effort by the Division of Industrial
Accidents and the Department of Rehabilitation possibly through a
formalized memorandum of understanding. More importantly, it
would mean that the disabled worker could also agree, in the words
of the Ontario motto, that ability rather than disability, is the keynote.
158.
159.

NAT'L COMM'N REPORT, supra note 6, at 120-21.
See text accompanying notes 97-99 supra.

