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Going Strong - A Hastings Tradition'
By

MARviN

J.

ANDERsoN**

SuE DIAMOND LIFscmz***

"Going Strong" is the title of a series of feature articles the National Council on Aging publishes in newspapers throughout the
country, focusing on the outstanding accomplishments being made
by our citizens over age sixty-five. It is an appropriate theme for
this issue of the Hastings Law Journal-an issue dedicated to two
institutions, both going strong, each deriving its strength, stability,
and eminence from the other. These institutions are the University
of California's Hastings College of the Law, the oldest and largest
law school in the western United States, celebrating the one-hundredth
anniversary of its inception this year, and the Sixty-five Club, a
Hastings tradition since 1940.
The Sixty-five Club was the somewhat accidental brainchild of
Dean David E. Snodgrass. It grew out of necessity, the result of a
scarcity of regular faculty members and a shortage of funds to finance
retirement programs in addition to teaching salaries. When World
War II created a severe shortage of younger academicians, Dean

* The authors would initially like to recognize one work from which this Article
draws heavily. Thomas Garden Barnes, A.B., D. Phil., Professor of History and Law,
University of California at Berkeley, has recently completed an official centennial history
of Hastings, entitled HAsTINs COLLEGE OF THE LAW: THE Fmsr CENTURY (1978,

Hastings College of the Law Press). Much of the historical material discussed in this
Article draws from Professor Barnes's educational and entertaining work.
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em California Presbyterian Homes, Services for Seniors, Inc., and Alfred and Hanna
Fromm Foundation. He is also a member of the Advisory Board for Legal Assistance
For the Elderly.
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Snodgrass sensed a solution to Hastings's problems in the recruitment
of distinguished professors and deans who had retired, usually at age
sixty-five, from other law schools under mandatory retirement programs.
It was the peculiar relationship of Hastings to the University of
California, as an affiliate but with its own board of directors, which
allowed Hastings to exempt itself from the University of California
Regents' rule against continuing employment by retired professors.
Because retired professors were not required to forfeit retirement
pensions earned in their previous positions, they were encouraged
to accept postretirement positions at Hastings without additional
retirement benefits. Thus, what could well have become the school's
greatest weakness - a shortage of funds to set up retirement programs - became responsible for its greatest strength.
David Snodgrass became dean in 1940 when the then Dean
William M. Simmons died unexpectedly just as the fall term was
about to open. Inasmuch as Simmons had been teaching three subjects while he served as dean, Dean Snodgrass faced a necessity of
finding professors on virtually a moment's notice to teach the three
courses. Snodgrass first went across the bay to Berkeley and called
on Orrin K. McMurray. McMurray, who had previously taught at
Hastings, had gone on to write acclaimed legal texts and to become
Dean of Boalt Hall at the University of California, where the faculty
was subject to enforced retirement at age sixty-seven. Having been
forced to retire the previous May, McMurray happily accepted Dean
Snodgrass's offer.
Next Dean Snodgrass approached Arthur M. Cathcart, author
of the standard text on pleading and a recognized scholar in the
field of constitutional law, who had retired two years before from
the faculty of Stanford Law School after a distinguished thirty-fouryear career there. He readily accepted responsibility for the two
subjects still open. These appointments were the informal beginning of the institution that came to be known as the Sixty-five Club.
In 1943, facing the war-created shortage of faculty, Snodgrass
again looked to the ranks of the distinguished and retired for a solution to his problems, and Professor Edward S. Thurston, retired from
Harvard, was added to the faculty. With his arrival Hastings gained
the services of one of the greatest teachers of his generation.
Thurston had acted as one of the advisors for the American Law
Institute's Restatement of Restitution. He was coeditor of one of
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the most widely used casebooks on torts and had taught at Yale and
Harvard for twenty-three years.
In 1946 Professor Oliver L. McCaskill, who was about to face
mandatory retirement from the University of Illinois after twenty
years' service there, heard of the Sixty-five Club and decided to come
to Hastings. Before joining the Illinois Law School faculty he had
taught for ten years at Cornell Law School. He played a significant
role in framing the Illinois Civil Practices Act, the most advanced
procedural step taken by any state at that time.
Professor Chester G. Vernier of Stanford Law School also faced
automatic retirement in 1946. He had taught at the universities of
Indiana, Nebraska, and Illinois before joining the faculty at Stanford.
He was preeminent in the field of domestic relations, having written
a six-volume work, American Family Laws, which was the result of
more than ten years' labor.
For the year 1947-48 the Sixty-five Club roster was augmented
by Professor Augustin Derby of New York University Law School
and Professor Dudley 0. McGovney of Boalt Hall. Professor Derby,
also an authority on family relations, had been a law clerk to Justice
Oliver Wendell Holmes, Jr., of the Supreme Court of the United
States. He served for thirty-six years on the law faculty of New
York University. His casebook on criminal law went through three
editions, and he contributed annually to New York University's Survey of American Law. Professor McGovney, who had taught at
eleven law schools and had been a member of the Boalt Hall faculty
for twenty-three years, was one of the country's foremost teachers
of constitutional law.
In 1948 the Sixty-five Club "initiated" two full-fledged members
and "pledged" another who was not quite old enough for regular
membership. Professor Ernest G. Lorenzen came from Yale University and the University of Miami. He was an authority on torts
and conflict of laws, having written on the latter in German as well
as English. Professor Max Radin had taught more than 6,000 law
students during his twenty-nine years at Boalt Hall. Among his outstanding activities was his work as chairman of the Commission for
Uniform State Laws.
The pledge was Professor Lawrence Vold, a three-degree Harvard man, only sixty-two years old. He was especially well known
in the field of sales, being the editor of one of the standard casebooks
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and author of a widely used hornbook on sales. He had to age
three years before becoming an official member of the club. At age
seventy-one he continued to keep trim by walking the five-mile distance from his home to the college.
Soon added to this impressive early roster was Professor George
C. Bogert, formerly law dean at Cornell and later a professor of law
at the University of Chicago. He was the third past president of
the Association of American Law Schools to grace Hastings's faculty.
Everett Fraser came to Hastings in 1949. Forced to quit after
twenty-eight years as dean of the University of Minnesota Law School
simply because he had reached the age of compulsory retirement,
he had remained at the University in an administrative capacity and
continued to teach a full schedule of classes even though the University could not legally pay him any salary as a teacher. His dedication reflected an attitude that typifies that of the members of the
Sixty-five Club: that economic gain is not the most important reason for continuing to teach. Indeed, to those like Fraser it was not
important at all; rather, a devotion to the law and a desire to guide
others through its intricacies is the raison d'6tre for their dedication
to teaching. The personal satisfaction and sense of self-worth that
come from such a commitment is perhaps an even more valuable
reward than economic compensation.
The increased student enrollment that occurred during the postwar years of 1947-1951 provided the impetus for Snodgrass to establish firmly his commitment to retired faculty, and the Sixty-five Club
became a formal institution in the early 1950's. For Dean Snodgrass
what began as a necessary expedient in the 1940's grew into a philosophical commitment in the 1950's. He spoke widely in opposition
to mandatory retirement and became an early warrior in the campaign to end the practice that continues to this day. He received
numerous awards for his advocacy of the right of older people to
work. In 1963 he articulated his philosophy as follows:
1. There is only one reason why retired professors cannot be
recalled to active duty. That is the unwillingness of the local
administration to receive them . . . .
2. The physical condition of each member of an over-age faculty should determine the amount of teaching which he should
be required to do ....
3. The salary scale for emeritus professors [who continue teaching] should be exactly the same as that which is applicable to
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professors who are teaching in their sixties. No deduction should
be made because of the right to receive retirement benefits, which
have been fully earned.'
The Dean's promulgation of this philosophy resulted in the continued flourishing of the Sixty-five Club. By the academic year of
1963-64 ninety percent of the instruction at Hastings was provided
by the Sixty-flyers. By 1970-71 the club members numbered twentyfive. There are presently twenty-four members of the Sixty-five Club
teaching at Hastings out of a total full-time faculty of forty-six.
The Sixty-flvers are responsible for basic first-year courses as well as
upper-class courses in developing areas of the law and special seminars. As of the end of the present (1977-78) academic year, the
club's seventy-six members will have given Hastings 490 years of
service. This number represents an average of just under six years
and one semester of service per person.
Professor Brooks Cox taught municipal corporations and civil
procedure for twenty-one years as a member of the Sixty-five Club,
from 1951-1972, until he retired at age eighty-six. Fourteen others
taught ten years or more. The twenty currently active members of
the club have taught during their second careers at Hastings an average of over seven years each. Of these, three have already taught
ten or more years.
Of the seventy-six members of the club there have been six former members of the judiciary. Arthur J. Goldberg, who has been
Distinguished Professor of Law at Hastings since 1975, was formerly
Associate Justice of the United States Supreme Court and U.S. Ambassador to the United Nations. Calvert Magruder was a justice
of the United States Court of Appeals for the First Circuit, and
Warren Madden held a seat on the United States Court of Claims.
Roger B. Traynor came to Hastings in 1970 after thirty years on the
California Supreme Court, serving part of that time as the Chief
Justice. Preston Devine was Associate Justice, and later Presiding
Justice, of the California Court of Appeal, First Appellate District.
Raymond L. Sullivan also served on the Court of Appeal and then
for eleven years was Associate Justice of the California Supreme
Court.
Twenty-nine members of the club (almost forty percent) have
been deans of various American law schools, with a combined ex1. Letter from David Ellington Snodgrass to B. L. Melvin (Jan. 30, 1963).
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perience of 386 years in that administrative capacity. Ten of the
Sixty-fivers have been former presidents of the American Association of Law Schools.
Although the Sixty-five Club members collectively represent
major contributions to restatements, model codes, legislative drafting, service on commissions, government service, and the bench, nowhere is the impressiveness of their contributions more obvious than
in the field of scholarly publications. 2 Roscoe Pound, distinguished
former Dean of Harvard Law School, once wrote that he regarded
3
the law faculty at Hastings as the strongest in the country.
The students at Hastings derive many benefits from the school's
unique faculty. Often students are fortunate to have the author of
their text before them in class. They have the advantage of studying with scholars who have seen the law develop over a long period
of years, who have experienced changes and recognize trends, and
who can apply the law to the problems of our contemporary society
with a perspective acquired only through years of experience.
The student's response to the older professors has been very
positive. Three out of every four professors voted Outstanding Professor of the Year by the students have been from the Club. Professors Richard R. B. Powell and Rollin M. Perkins 4 were eighty-four
years old when they received this honor. It is not surprising that
students would bestow this honor on members of the Sixty-five Club.
Students recognize not only that the Club members are uniquely
2. Their well-known texts, used extensively at law schools across the country, include Lattin's text on corporations, Perkins' on criminal law, and Powell's on real
property. A rough catalog of writings by Sixty-five Club members would include five
works on torts and two on contracts, and two texts and two casebooks in crimes and
criminal procedure. Nine members have written on civil procedure; eight have produced six casebooks and three texts in property. Four members have published three
casebooks and two texts in domestic relations. Seven constitutional law professors have
produced three casebooks, a book of readings, a text, and a number of monographs.
Members can also be credited with six casebooks and three texts in trusts and two casebooks and two texts in future interests and estates, as well as two texts in probate.
Six casebooks and two texts in mortgages and related fields have been published by
Sixty-fivers, as have numerous texts and casebooks in sales, negotiable paper, business

law, corporations, agency and partnership, bankruptcy, and labor law.

Sixty-five Club

members are also responsible for scholarly work in creditors' rights, damages, restitution, federal antitrust law, tax law, regulation of public utilities, insurance, patent law,
press law, legislation, land regulation, titles, conflicts, comparative law, international
law, and jurisprudence.
3. NEWSWEEK, April 15, 1957.
4. Professor Perkins remains a prolific scholar. See Perkins, "Knowledge" as a
Mens Rea Requirement 29 HASTINGS L.J. 953 (1978).
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dedicated teachers but also that they are alert and vigorous. They
are enthusiastic about teaching because they are doing what they
enjoy best.
Not only are the Sixty-fivers doing what they like best, but they
are doing it well. The question, then, is why the concept of mandatory retirement has been so firmly entrenched as a reality of employment in our society. A serious consideration of the negative
effects of mandatory retirement by our judicial and legislative institutions has taken place only in very recent years.
The concept that people ought to retire when they reach age
sixty-five originally was a protective measure which grew out of the
New Deal with the passage of the Social Security Act in 1935. 5 It
was aimed primarily at industrial workers, those whose work depended primarily on physical strength. The age of sixty-five was
selected somewhat arbitrarily. One of the staff who drafted the 1935
Act, Wilbur Cohen, wrote in 1957: "[T]here was no scientific, social,
or gerontological basis for the selection. Rather, it may be said that
it was the general consensus that 65 was the most acceptable age."G
There were no congressional hearings, discussions, or debates, and
the representatives and senators who voted for the Act were perhaps
unaware of its potential for long-reaching social implications. 7

In

fact, the legislation produced a profound change in the public's attitude toward older citizens. As Senator Stephen M. Young of Ohio
said on the floor of the United States Senate on November 6, 1967,
"Compulsory retirement programs were conceived as a reward for
years of toil. Yet, they have forged an iron collar for many Americans who are ready, willing, and able to work beyond the arbitrary
age, usually 65."8
In 1967, the Age Discrimination in Employment Act (ADEA) 9
was enacted. This Act was designed to prohibit arbitrary discrim5. Social Security Act of 1935, ch. 531, 49 Stat. 620 (codified in scattered sections of 42 U.S.C. (West 1966)).
6. HOUSE SELECT Comm. ON AciNG, 95TH CoNG., 1ST. SESS., MANDATORY RE1mdENT:

THE SociAL AND HUMAN COST OF ENFORCE

IDLENESS 1 (Comm. Print

1977).
7. Retirement Age Policies in Massachusetts: Hearings Before the House Select
Comm. on Aging, 95th Cong., 1st Sess. 32 (1977) (statement of Theodore R. Treadwell).
8. 113 CoNG. REc. 31256 (1967).
9. 29 U.S.C. §§ 621-634 (1970). See generally Note, Age Discriminationin Employment: Correcting a Constitutionally Infirm Legislative Judgment, 47 S. CAL. L.
REv. 1311, 1328-36 (1974).
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ination in employment because of age and to promote employment
of older persons based on their ability rather than age. The Act,
however, defined the protected age group as those individuals who
were at least forty years of age but less than sixty-five.1° The choice
of these ages seems also to have been arbitrary. In this respect the
law is its own worst offender.
In recent years a number of bills have been introduced in Congress with the intent of eliminating mandatory retirement based solely
on age. In the 93rd Congress, several bills were introduced to eliminate the upper age of sixty-five in the Age Discrimination in Employment Act. In the 94th Congress a larger number of bills with
over 100 sponsors and cosponsors was introduced. In the 95th Congress, over seven different bills, plus identical bills with 167 unduplicated sponsors and cosponsors, have been introduced to eliminate
age-based discrimination in employment.
In March, 1978, Congress passed a compromise bill that will
have a major effect on mandatory retirement; President Carter signed
it into law on April 6, 1978.11 This legislation expands the ADEA
by raising from sixty-five to seventy the age at which any private
employer who employs at least twenty workers can force workers to
retire. The bill, which will become effective September 30, 1978,
will eliminate the requirement that civilian federal employees retire
at age seventy. There will thus be no mandatory retirement age for
a majority of federal workers.
The bill as passed contains several exemptions, which were added
in response to pressure from business and educational institutions.
The measure will permit colleges and universities until July 1, 1982,
to retire their faculty members between ages sixty-five and seventy
who have unlimited tenure. It further provides that certain executives or others in policy-making positions may be retired after age
sixty-five. Where mandatory retirement clauses, contained in benefit plans or seniority systems as part of collective bargaining agreements, require retirement at age sixty-five, the new law does not require compliance until January 1, 1980, or the expiration of the contract, whichever is earlier.
Some states were ahead of the federal government in abolishing
mandatory retirement. As of July 1977, thirteen states had passed
10.
11.

29 U.S.C. § 631.
P.L. 95-256.
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laws prohibiting mandatory retirement in the public and private sectors. 12 California is among them.
Assembly Bill 568,13 which became effective on September 16, 1977, affects the public sector. It
provides that those public employees who are eligible for the State
Teachers Retirement System and the Public Employee Retirement
System have the right to work beyond age sixty-five upon notice and
certification of competence.
Assembly Bill 586,14 which became effective on January 1, 1978,
affects the private sector. Under this law it is unlawful for an employer to refuse to employ, discharge, suspend, or reduce the responsibilities of any individual over the age of forty because of age. An
employee must indicate in writing a desire to continue to work beyond normal retirement age and demonstrate the ability to do so.
If a violation occurs, the burden of proof is on the person claiming
the injury.
Although significant progress has been made through legislation,
the new laws have not resolved the controversies which face the
courts, where mandatory retirement laws are being challenged as
unconstitutional because they deny individuals equal protection and
due process of law.
Classifications based on age are unconstitutional because they
are arbitrary in that they fail to take into consideration actual differing abilities and capacities among individuals. What is still open
to determination is the standard by which courts should test classification systems based on age alone. 15 Age classification has some
of the earmarks of unconstitutionality associated with race and national origin, which have been designated suspect classes subject to
strict scrutiny. Ageism, like racial discrimination, can result in the
stigma of inferiority and second-class citizenship. Like race and national origin, age is a condition over which the individual has no

12. Active Americans over 65: A Case Against Mandatory Retirement: Hearing
Before the House Select Comm. on Aging, 95th Cong., 1st Sess. 1 (1977) (statement
of Rep. Mario Biaggi).
13. CAL. STAT. 1977, ch. 852.
14. Id., ch. 851.
15. See generally Note, Age Discrimination in Employment, 50 N.Y.U.L. Rv.
924, 928-34 (1975); Note, Age Discriminationin Employment: Correcting a Constitutionally Infirm Legislative Judgment, 47 S. CAL. L. REv. 1311, 1336-42 (1974); Note,
Constitutional Attacks on Mandatory Retirement: A Reconsideration, 23 U.C.L.A. L.
REv. 549, 552-64 (1976).
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control. The United States Supreme Court has been reluctant to
find a class to be suspect, however, unless it has found the "traditional indicia of suspectness": that the class is "subjected to such
a history of purposeful unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process."'a So far the Court has
not found that age classifications meet this criterion.
One of the reasons why age has historically been held to be a
nonsuspect classification is the fact that, because everyone grows old,
discriminatory age classifications fall equally on all so that no particular group is singled out for discriminatory treatment. 17 Because
of this nonsuspect treatment, courts have held that a statute discriminating on the basis of age is constitutional if there exists any rational
basis for the distinction.
The first case to challenge the constitutionality of mandatory
retirement was Mcllvaine v. Pennsylvania State Police.s The plaintiff was a police officer who faced involuntary retirement at age
sixty. The Supreme Court of Pennsylvania affirmed the lower court's
order, rejected the fourteenth amendment equal protection argument,
and supported the age designation as a nondiscriminatory bona fide
occupational qualification."
The United States Supreme Court dismissed plaintiff's appeal for want of a substantial federal question.*"
The only Supreme Court expression on mandatory retirement
as a constitutional issue under the equal protection clause of the
fourteenth amendment appears in Massachusetts Board of Retirement
v. Murgia.2 1 Plaintiff was a police officer who had passed the physical examinations required of younger officers. He brought an action
in the United States District Court for the District of Massachusetts,
alleging that the operation of section 26(3) (a) ,-2 which required his
retirement from the force at age fifty, denied him equal protection
16. San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 28 (1973).
17. Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 313-14 (1976).
18. 6 Pa. Commw. Ct. 505, 296 A.2d 630 (1972).
19. Mcllvaine v. Pennsylvania State Police, 454 Pa. 129, 309 A.2d 801 (1973).
20. 415 U.S. 986 (1974).
This decision was followed one year later in a case challenging a federal statute requiring federal employees to retire at age seventy. 5 U.S.C.
§ 8335 (1976).
The district court found that the Supreme Court's dismissal of McIlvaine
resolved the constitutional question, leaving no issues for the panel to decide. Weisbrod
v. Lynn, 383 F. Supp. 933 (D.D.C. 1974), aff'd, 420 U.S. 940 (1975).
21. 427 U.S. 307 (1976).
22. MASS. GEN. LAws ANN. ch. 32, § 26(3)(a) (West 1966).
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of the laws. The district court judge dismissed his complaint.23 On
appeal the United States Court of Appeals for the First Circuit in an
unreported memorandum set aside the district court judgment and
remanded the case with directions to convene a three-judge court.
The three-judge court declared section 26(3) (a) unconstitutional on
the ground that "a classification based on age 50 alone lacks a rational basis in furthering any substantial interest." 24 The United States
Supreme Court reversed and stated that the aged, unlike "those who
have been discriminated against on the basis of race or national origin, have not experienced a 'history of purposeful unequal treatment'
or been subjected to unique disabilities on the basis of stereotyped
characteristics not truly indicative of their abilities." 25
Justice Marshall's dissent in the Murgia case reflects his concern
with the physical, psychological, and social implications of mandatory
retirement:
The lack of work is not only economically damaging, but emotionally and physically draining. Deprived of his status in the
community and of the opportunity for meaningful activity, fearful of becoming dependent on others for his support, and lonely
in his new-found isolation, the involuntarily retired person is
susceptible to physical and emotional ailments as a direct consequence of his enforced idleness. Ample clinical evidence supports the conclusion that mandatory retirement poses a direct
threat to 26the health and life expectancy of the retired person ....
No constitutional challenge to mandatory retirement had succeeded until June 1977, when a three-judge federal district court
ruled that the Foreign Service Act of 1946,27 which required retirement at age sixty by United States foreign service officers, violated
the equal protection clause of the fifth amendment.28 Generally, employees of the federal government do not face mandatory retirement
until age seventy, 29 and plaintiff claimed that an unlawful distinction
had been drawn by Congress in setting a lower age for Foreign Serv23.
1972).
24.

Murgia v. Massachusetts Bd. of Retirement, 345 F. Supp. 1140, 1144 (D. Mass.
Murgia v. Massachusetts Bd. of Retirement, 376 F. Supp. 753, 754 (D. Mass.

1974).
25. 427 U.S. 307, 313 (1976).
26. Id. at 323 (Marshall, J., dissenting).
27. 22 U.S.C. § 1002 (1970).
28.

Bradley v. Vance, 436 F. Supp. 134 (D.D.C. 1977).

29.

5 U.S.C. § 8335 (1976).
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ice personnel than for Civil Service personnel. The court, citing
Murgia, acknowledged that the distinction is proper if there is a rational basis to support it but held that the "early mandatory retirement age for Foreign Service personnel cannot survive even this most
minimal scrutiny."30 Although the court declined to discuss the constitutionality of mandatory retirement at age seventy, the holding is
nevertheless important for two reasons. The first is that, even under
the less rigorous standard of scrutiny of the rational basis test, the
court still found the statute invalid. Additionally, the court explicitly rejects as discriminatory the justification of creating advancement
opportuntities for younger workers which has often been used to legitimatize mandatory retirement. 31 This court's stance should lend
strength to future challenges to the constitutionality of mandatory
retirement.
There are many factors that are responsible for the current concern in legislatures, in the courts, and among individuals about our
nation's retirement policies. A major factor is the increased average
life expectancy of Americans. This factor, along with improved
health care techniques, simply means that many persons are physically and mentally capable of working and being productive long
past age sixty-five and that the ranks of such persons are swelling
year by year. In 1977 there were over twenty-three million Americans, or more than ten percent of this country's population, over age
sixty-five. 3 2 Each day five thousand people in this country reach
33
age sixty-five.
Another important factor is the desire of older citizens to maintain previous gains in their standard of living. The fact that the
total of all retirement benefits received by most retired persons equals
only half of what they were earning prior to retirement, coupled with
the severe inflation experienced in this country, makes it understandable why persons who are still physically and mentally able to continue working are not willing to relinquish their salaries as long as
they consider themselves able to maintain a job.
30. Bradley v. Vance, 436 F. Supp. 134, 136 (D.D.C. 1977).
31. Id.
32. Retirement Age Policies in Massachusetts: Hearings Before the House Select
Comm. on Aging, 95th Cong., 1st Sess. 9 (1977) (statement of Jack Backman).
33. Active Americans Over 65: A Case Against Mandatory Retirement: Hearings
Before the House Select Comm. on Aging, 95th Cong., 1st Sess. 2 (1977) (statement
of Rep. Mario Biaggi).

May 1978]
May 19781

INTRODUCTION

INTRODUCTION

Even more important than these factors, however, is the growing recognition of the detrimental effects of enforced idleness, both
on the retired person and on society in general. Mandatory retirement is harmful from a personal, social, and economic standpoint.
It is now well established that severe physical and emotional
problems can be caused or aggravated by denial of employment opportunities. Inability, inactivity, and illness are often the results of,
rather than the reasons for, retirement. The American Medical Association Committee on Aging reports that

[at] a certain chronological age-most often 65- . forces outside of medicine inflict a disease-or disability-producing condition upon working men and women that is no less devastating
than cancer, tuberculosis, or heart disease. [Compulsory retirement] robs those affected of the will to live full, well-rounded
lives, deprives them of opportuntities for compelling physical
and mental activity, and encourages atrophy and decay ...
Compulsory retirement on the basis of age will impair the health
of many individuals whose job represents a major source of status, creative satisfaction, social relationships or self-respect....
Job separation may well deprive such a person of his only source
of identification, and leave him foundering in a motivational vacuum with no frame of reference whatsoever.
There is ample clinical evidence that physical and emotional problems can be precipitated or exacerbated by denial of employment opportunities. Few physicians deny that a direct re3
lationship exists between enforced idleness and poor health. 4
Not only does forced retirement undermine the spirit of those
who want to remain active or need to work for their livelihood, but
it also robs our nation of the valuable contributions of a large segment of its population. There is no reason to cast aside our citizens
at that time in their lives when they possess those qualities that we
most need - experience, skill, knowledge, judgment, wisdom, and
perspective. There are many areas in which our senior citizens are
uniquely qualified to offer advice and instruction to the younger
members of society. The historian Toynbee once observed that his
study of history had convinced him that those civilizations that re-

34. American Medical Association, Committee on Aging, Retirement - A Medical
Philosophy & Approach, reprinted in Amendments to the Age Discriminationin Employment Act of 1967: Hearing on H.&. 14879 and H.R. 15342 Before the Subcomm. on
Equal Opportunities of the House Comm. on Education and Labor, 94th Cong., 2d
Sess. 228 (1976).
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spected and used the wisdom of their elders were the most durable
3
and the most cultured. 5
Economically, as well as socially, retired employees are transformed from contributing members of society to continuing liabilities. A longer-lived and expanding, dependent population of less
productive persons can have only adverse consequences for the working population. The loss in production caused by the exclusion of
older workers from the labor force has been estimated to be as high
as ten billion dollars annually. 30 Forced retirement imposes an unnecessary burden on a social security system that already faces the
threat of bankruptcy as the ratio of active workers supporting the
system to those drawing social security diminishes. A few years
ago the ratio of workers to social security beneficiaries was four to
one. Today the ratio is approximately three to one, and by the year
2030 it will approach two to one.
Part of the reason why it took Congress so long to change the
retirement age law was the strong resistance of organized labor and
big business to ending mandatory retirement. A number of justifications have been offered for the maintenance of compulsory retirement
at sixty-five. It can be seen that most of these justifications are
based on myths or stereotypes which have been perpetrated over the
years or on conditions that no longer exist.
One popular justification is that a set retirement age is predictable, allowing both employer and employee to plan in advance for
the changes that will be required when the employee stops working.
Actually, business has been successful in setting up pension and retirement plans that are flexible enough to meet differing retirement
ages. The fact is that many workers leave work for reasons that
cannot be predicted, including transferring to other jobs, poor health,
or retirement by choice at an earlier age. Management copes satis-

35. Retirement Age Policies in Massachusetts: Hearings Before the House Select
Comm. on Aging, 95th Cong., 1st Sess. 4 (1977) (statement of Frank J. Manning,
Pres., Legislative Council for Older Americans).
36. Note, Age Discrimination in Employment: Correcting a Constitutionally Infrm Legislative Judgment, 47 S. CAL. L. REv. 1311, 1347 (1974) (citing Pollack.
Economic Gains From Continued Employment, in EARNING OPPORTUNITIES FOR OLDER
WORXERS

16 (Donahue ed. 1955)).

37. Alternatives to Retirement: Hearings Before the Subcomm. on Retirement In,come and Employment of the House Select Comm. on Aging, 95th Cong., 1st Sess.
201 (1977) (statement of Robert N. Butler).
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factorily with these changes, and there is no reason why a flexible
retirement age should present any great difficulty.
A second argument supporting a mandatory retirement age is
that established, routine retirements at a predetermined age are
easier to administrate. Dr. Arthur S. Flemming, head of H.E.W.'s
Administration on Aging, has said, "Mandatory retirement is just a
lazy man's device to avoid making a difficult personnel decision."38
When age alone is the basis for termination, it is unnecessary for the
employer to judge the quality of work. This justification depends
on the erroneous assumption that medical science is not capable of
making accurate individual assessments of physical and psychological
competence of employees. In fact, accurate measuring devices for
assessing competence have been developed. 39
Notwithstanding the fact that accurate assessment can be accomplished, management has expressed concern over the awkwardness of informing older workers that they must leave their jobs because they are no longer physically or mentally competent. They
fear that being discharged under such conditions would single out
or shame the older worker. Realistically, however, competency evaluation can never be eliminated from the managerial process. Administrators every day must evaluate the competency of younger
workers. An older worker as well as a younger worker would derive more satisfaction and sense of self-worth from being retained
on the basis of competence rather than on the accident of birth date.
Although it is true that mandatory retirement is nonjudgmental
in that it treats all workers alike, there is little evidence that age has
any reasonable relation to competence in most employment situations.
It is an arbitrary and therefore unreasonable basis upon which to
determine when an individual should stop work. Gerontological research refutes the notion that older workers are less capable or less

38. Wood, Mandatory Retirement and Equal Protection, 28 LAB. L.J. 142, 142
(1977).
39. The GULHEMP system has been applied successfully since about 1959 at
deHavilland Aircraft, Ltd. of Toronto, Canada. The acronym represents the functions
measured: general physique (G), upper extremities (U), lower extremities (L), hearing (H), eyesight (E), mentality (M), and personality (P). Batten, Application of
A Unique Industrial Health System, reprinted in Amendments to the Age Discrimination in Employment Act of 1967: Hearing on H.R. 14879 and H.R. 15342 Before the
Subcomm. on Equal Opportunities of the House Comm. on Education and Labor, 94th
Cong., 2d Sess. 116-32 (1976).
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dependable than younger workers.4° A report by the House Select
Committee on Aging noted that studies by the Department of Labor,
the late Ross McFarland of the Harvard School of Public Health, the
National Council on the Aging, and many other experts in the field
indicate that older workers can produce a quantity and quality of
work equal to or even superior to younger workers, that they are
capable of learning new skills and adapting to changes, that their
attendance records are often better than those of younger workers,
and that they are generally more satisfied with their jobs than their
41
younger counterparts.
The ability to perform a job cannot be evaluated in terms of age
alone. Such an evaluation does not take into account differing knowledge and capabilities among individual workers nor the commitment
and experience of older workers. As Senator Young told the United
States Senate, "We do not grow old merely by living a number of
years. People grow old by losing their enthusiasm, deserting their
ideals, abandoning their joy for life, and no longer looking forward
" 42
to the challenges of adventure and change.
There also appears to be a relationship between the aging process
and the type of work in which one is engaged. Evidence before
the Select Committee on Aging indicates that those engaged in intellectual work age less rapidly than those whose activities are more
dependent on physical strength and that perhaps as a group those
engaged in intellectual pursuits are capable of carrying on their work
40. See Note, Mandatory Retirement: The Law, the Courts, and the Broader
Social Context, 11 WILLAMETTE L.J. 398, 401-02 (1975) (citing SENATE SPECIAL
COMM. ON AGING, 93rd Cong., 1st Sess., DEVELOPMENTS IN AGING 72 (Comm. Print
1973)); Boglietti, Discrimination Against Older Workers and the Promotion of Equality
cf Opportunity, 110 INT'L LAB. REV. 351, 356 (1974); Kelleher & Quirk, Age, Physical
Capacity and Work: An Annotated Bibliography, 23 INDUSTRIAL GERONTOLOGY 87
(1973); U.S. DEP'T OF LABOR, RESEARCH MATERIALS ACCOMPANYING REPORT TO THE
CONGRESS ON AGE DISCRIMINATION IN EMPLOYMENT 89-90 (1965); Withers, Some Irrational Beliefs about Retirement in the United States, 23 INDUS. GERONTOLOGY 27
(1974).
See also Meier & Kerr, Capabilities of Middle-Aged and Older Workers: A
Survey of the Literature, reprinted in Amendments to the Age Discrimination in Employment Act of 1967: Hearing on H.R. 14879 and H.R. 15342 Before the Subcomm.
on Equal Opportunities of the House Comm. on Education and Labor, 94th Cong., 2d
Sess. 99-107 (1976); Age Discrimination in Employment: Correcting a Constitutionally Infirm Legislative Judgment, 47 S. CAL. L. REV. 1311, 1315-18 (1974); Too Old to
Work: The Constitutionality of Mandatory Retirement Plans, 44 S. CAL. L. REV. 150,
159-61 (1971).
41. HOUSE SELECT COMM. ON AGING, 95th CONG., 1ST SESS., MANDATORY RETIREMENT:
THE SOCIAL AND HUMAN COST OF ENFORCED IDLENESS 1 (Comm. Print 1977).
42. 113 CONG. REc. 31256 (Stephen M. Young, senator from Ohio, Nov. 6, 1967).
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far beyond the retirement age appropriate for those engaged in physical labor.43 Cicero said, "It is not by muscle, speed, or physical dexterity that great things are achieved, but by reflection, force of character, and judgment; in these qualities old age is usually not only
44
not poorer, but is even richer."
One additional myth is offered to support the maintenance of a
mandatory retirement age. This argument is that forcing older workers out of the labor market at a set age will open up more positions
and opportunities for younger workers as well as for women and minorities, who have been traditionally underrepresented in the labor
force. This argument can be a particularly appealing one, particuularly when unemployment is a major threat to the country's economic
and social well-being.
This argument is inherently dangerous and should be scrutinized
especially critically because it favors one disadvantaged group over
another. Any solution to unemployment that provides jobs for one
group of workers while creating a lack of work opportunity for another is in fact not a solution. The argument that older workers have
had their piece of the economic action and must therefore step aside
and make room for others flies in the face of all our notions of human
dignity. Human beings, unlike automobiles and refrigerators, do not
become obsolete, and any practices that bring about this result should
be resisted.
The argument also fails because it has not been demonstrated
that retiring workers are indeed replaced by younger or minority
workers.4 5 Often positions are simply eliminated after older workers retire.
In 1978 Congress and the courts still debate these issues and
still are unwilling or unable to resolve them. Yet, thirty-five years
ago, even without all the scientific data about aging that we have
today, Dean David Snodgrass readily recognized that while "one man
is too old to do effective work at fifty-five or sixty, another is still
approaching his peak of efficiency at sixty-five." 4 6 Snodgrass created
43. Retirement Age Policies in Massachusetts: Hearings Before the House Select
Comm. on Aging, 95th Cong., 1st Sess. 33 (1977) (statement of Theodore R. Treadwell).
44.

Cxcmao, DE SENEcTuTE VI (Loeb Classical Library ed. 1954).

45.

HousE SELECT Comm. ON AGING, 95TH CONG., 1ST SESS., MANDATORY RETIRETim SocrAL AND HUmAN CosT oF ENFoacED IDLENEss 1 (Comm. Print 1977).
Snodgrass, The Sixty-Five Club, 59 J. MICH. ST. MEDicAL Soc'y 774 (1960).

MENT:

46.
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the Sixty-five Club on the philosophy that a person who is qualified,
able, experienced, and fit to continue with the same work in which
he or she was engaged at the traditional age of retirement, should
not be deprived of the right to do so because he or she has had
47
another birthday.
The philosophy that Dean Snodgrass articulated thirty-five years
ago is reflected in the history of the Western world, particularly in
the establishment of the democratic institutions in this country. At
age seventy Benjamin Franklin was a member of the committee which
drafted and approved the Declaration of Independence. At seventyseven he was negotiating the peace treaty that ended the war with
Great Britain. Franklin was eighty when he served on the committee
that drew up the Constitution of the United States. He wrote the
following prescription for successful aging: "Keep up your spirits
and you will keep up your bodies." 48 Under current law Benjamin
Franklin would not have been eligible for these appointments to serve
his country.
Throughout western culture older persons have made significant
contributions. Winston Churchill completed his six-volume history
of World War II at age seventy-nine while serving as Prime Minister
of Great Britain. Michaelangelo painted the Sistine Chapel at sixtysix. Hippocrates wrote the medical oath at ninety-seven. Would
we ask any of them to step aside to make room for youth, to discontinue their contributions? It is disconcerting to imagine what would
have been the consequences had such people been subjected to mandatory retirement.
Those who still refuse to give up the myths and stereotypes associated with aging should observe the "laboratory" at Hastings.
The Hastings experiment continues to provide the educational community with tangible proof not only that a flexible retirement system
can function administratively but also that those persons who do continue to work under such a system contribute significantly to the
quality and strength of the program at the institution they serve.

47.

Id.

48. Amendments to the Age Discrimination in Employment Act of 1967: Hearing
on H.R. 14879 and H.R. 15342 Before the Subcomm. on Equal Opportunities of the
House Comm. on Education and Labor, 94th Cong., 2d Sess. 12 (1976) (statement of
Claude Pepper).
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As we attempt to cope with the increasing problems faced particularly by our educational and economic institutions, we may find that
at least part of the difficulties experienced by these institutions are
caused by the inherent inflexibility of our basic life systems. Most
of our institutions were established on the notion that a person's life
can be divided into three distinct periods of activity, each following
the other in neat succession -schooling, work, and retirement. Today we have students who are being forced to go to school when they
would rather work; we have many seeking work who cannot find
jobs; we have workers wishing they could take off extended periods
to rest or to gain new skills before returning to work; we have women
who would like to work part-time and share responsible jobs with
others so that they may be able to combine career and family.
People, individually becoming more aware of their own needs
for self-fulfillment, are demanding a change in the old, inflexible life
patterns. Perhaps if our institutions, our legislatures, and our courts
would respond in more innovative and sensitive ways to these pressures, some of the problems of our society in this area would be
solved.
Hastings discovered that the reemployment of retired professors
solved the economic problems of the law school, contributed in a
significant way to the high quality of the legal education at the
school, and at the same time satisfied the individual psychological
and social needs of those who were able to continue as active, contributing members of society. There is no reason why full utilization
of the abilities of our older citizens would not have the same multiple beneficial effects for institutions of all kinds and for society as a
whole. As Hastings celebrates its one-hundredth birthday, it is proud
to honor the Sixty-five Club and to recognize the contributions its
members have made not only to the Hastings community and to legal
education in general but to all those who look forward to the time
when the potential and human dignity of all citizens are recognized.

