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Religion and Right in the Philosophia
Christiana of Erasmus from Rotterdam
By EPw

WOLF*

RASMUS' INFLUENCE upon the modem discussion of social questions is renowned.' His importance for the history
of political literature has also been researched and appreciated, 2 as well as his contribution to the revolution of European legal
thought in the sixteenth century. 3 His criticism of cases in which
justice was poorly administrated is well known, as are his satirical
comments on the jurisprudence of the commentators and conciliators. 4 Nevertheless, his attempt to formulate a Christian theory of
justice as part of his draft of a philosophia christiana5 has been almost
completely ignored.
To be sure, such legal scholars and friends of his as Zasius 6 and
Cantiuncula 7 understood very well the importance of his main ideas
*

The author, Professor Emeritus for the Philosophy of Law and of Government,

for the History of Law and for Church Law at the University of Freiburg in Breisgau,
West Germany, died on October 13, 1977. He had finished the German manuscript
in the course of the summer so that it is now his last published work and thus a document of special value. The translation, undertaken by Thomas Nenon, M.A., currently
associated with the Philosophisches Seminar I of the University of Freiburg, was completed prior to his death.

1. Caspary, Erasmus on the Social Functions of Christian Humanism, 7 JOURNAL
OF THE HIsTonY OF IDEAS 78-106 (1947).
2. F. GELDNER, DIE STAATSAUFFASSUNG UND F-RSTENLEHRE DES ERAsMUs VON
RoTrERDAm 110-16 (1930).
3. G. KiscH, ERAsMus UND DIE JURISPRUDENZ SEINER ZErr 55, 108 (1960) [hereinafter cited as KiscH].
4. G. KiscH, HumA=rs um'm JumsPRuDENz 141 (1955).
5. See P. MESNARD, LA PmLOSOP-mE cR TiENNE (1970) [hereinafter cited as
MESNARDI.

6.
(1963)
7.

See E. WOLF, GROSSE RECHTSDENKER DER DEUTSCHEN CEISTESGEScmc=r
[hereinafter cited as WOLF]; KIscH, supra note 3, at 317, 519.
See generally C. KiscH, CLAUDIUS CANTIUNCULA (1970).
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concerning a legal reform based on the New Testament.8 However,
wherever this "Christian legal philosophy" has been discussed by later
legal scholars, the discussion has been prejudiced by a rigid literary
tradition that honors Erasmus only as a model for philological scholarship. As a philological interpreter of classical texts, 9 he could then
appear to be the standard for a "scientific" jurisprudence only insofar
as the instructors of law were educated according to the ideal of the
"bonae litterae."'0 The representatives of this group emphasized that,
on account of its critique of the scholastic tradition,II Erasmus' humanistic method' 2 of teaching not only offered but also guaranteed a
legitimate starting point for a reorganization of the European legal
community according to reason, which the spirit of the times demanded. It was not his philosophia christiana, but rather the model
of humanistic education that he presented and that the sixteenth to
the eighteenth century came to regard as obligatory in all of Europe
and even overseas,13 which prompted Wilhelm Dilthey 14 to compare
the effects of Erasmus' writings on educational policy to those of
Voltaire and Rousseau.
His Weltanschauung, closely related to the Hellenistic-Christian
prudentia, moderatio, and clementia, had cultivated a specifically
prereformistic religiosity modelled after the classical ideals. 15 Its
rapidly spreading influence was countered, of course, by opponents
who, especially after the debate with Luther on free will, rejected his
philosphia christiana as either unrealistic and utopian or realistically
secular. Erasmus, however, had understood it as binding spiritual
instruction, the "andorandusprinceps Christus."16
Gradually, a many-sided judgment on the effects of Erasmus's
work was formed. First, he effected a new attitude toward culture
primarily through the refinement of a textually critical method for
8.
9.
10.

11.

KIsCH, supra note 3, at 108-53.
H. TROG, GESPRACHE DES ERASMUS, 1 (1906)

supra note 6, at 63.
See generally C. DOLFEN, DIE

[hereinafter cited as TnoG].

WOLF,

STELLUNG DES ERASMUS

VON ROTTERDAM

ZUR

(1936).
See W.H. WOODWARD, DES ERASMUS CONCERNING THE METHOD OF EDUCATION

SCHOLASTISCHEN METHODE

12.
(1904).
13. See note 11 supra; R. PFEIFER, HUMANITAS ERASMIANA (1931).
14. W. DILTHEY, GESAMMELTE SCHRIFTEN 286 (1929).
15. In his Convivium Religiosum he shows what it is that, in contrast to church
ceremonies, "truly makes a man into a Christian."
16. See TROC, supra note 9, at 23 (Christ, e7rL-O-Ypo5 = helper (auxiliator)).
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editing classical literature, a method that had been discovered by the
early Italian humanists and then had been creatively applied to the
original texts of Christian theology. Second, his philologically more
exact translation of the Greek New Testament set a binding standard
for a new scholarship, which he attempted to propogate in learned
circles by means of a selected collection and explanation of newly
translated epigrams from ancient literature and philosophy.' 7 Third,
he tried to realize a practical goal: a modern education as preparation for administrators from the higher estates, a task to which English
schools in particular have dedicated themselves up to the present day.
This last intention distinguishes his work from Luther's reformistic
intransigence as well as from the "usus politicus" of the Corpus
Christianum within the Roman Catholic church.
This conception of the person and influence of Erasmus became
dominant in German intellectual history in the nineteenth century.
Recently it has been complemented, especially in his native country,
the Netherlands,' 8 by biographical knowledge that enables us to
characterize him more exactly. The image of Erasmus as "desiderius
optimus desideratus" has been transformed from the distant literary
figure of an infallible instructor into a historic example of a man who
often floundered in life and met with failure, a figure that simultaneously arouses both sympathy and antipathy. It reveals a human
being in his contradictions.
He knew the world without being mundane; lived in many cities
without being bourgeois; was cultivated but unprejudiced; was sickly
yet tenacious in holding onto life; and was amicably inclined toward
fellow scholars yet fervently cautious to maintain his Eremitage. His
detachment from his surroundings protected him from political and
ecclesiastical intrigue. In order to be able to pursue his literary undertakings without interference from unauthorized persons, he chose
a lifestyle of remaining aloof from things. The neutrality for which
he was often reprimanded was at the same time a self-critical withholding of judgment of others.
Out of the need for personal independence, he remained his entire
life a man in the middle. Averting everything fanatical, extreme, or
absurd, he was easily frightened by the prospect of unilateral personal
engagement, even when it appeared to be ethically demanded. He
17.
18.

ERASMius, DE; RATIONE STUDuS (1512).

See J. HuizINGA, ERAsmus (1941)

[hereinafter cited as HuiziNGA].
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preferred to persist in intellectual and spiritual self-discipline, in a
state of questioning, in order constantly to serve the veris literis.'9
So disposed, he reared himself as well as others to a life of scholarly
human beings.
The times and environment stimulated Erasmus in the development of his innate, multifaceted aspiration to knowledge. Politically,
Europe was beset by martial strife and retarded in its development.
The devastating campaigns and bloody conflicts, in which the French
troops of King Francis I at first defeated Italian and Swiss mercenaries
at Marignano2-0 only to be overthrown by Emperor Karl V's German
and Italian mercenaries near Pavia, 21 had inflicted horrors and destruction, awakening in the inhabitants of both city and countryside a
longing for peace. Through indecisive struggles for power between
larger and smaller dynasties, the aristocratic estates had been weakened, just as resistance of patrician self-government had been enfeebled by quarrels within the economically prosperous middle classes
in the cities. A growing aversion to the secularized Church's claims
to power spread rapidly and climaxed in anger and demands for
reforms.
Erasmus's native country had become for the most part Habsburgian through the marriage of Marie of Burgundy. This Burgundian circle suffered, especially under the competing turns and conflicting interests of political affairs. Although the Netherlands was
shaken by disturbances resulting from religious differences, its trade
and culture flourished. The cities became rich and their centers of
higher education gained in influence. Even though they stood in
keen commercial competition with England, the seven provinces sympathized with English Protestantism as well as with the northern
German cities and territories which later turned Calvinist. Spanish
attempts to reeducate the country were resolutely resisted; however,
it was only after Erasmus's death that the successful struggle for
liberation against Charles V and his son, Philipp II, took place, out
of which the Republic of the United Netherlands22 emerged.
Intellectually, the young Erasmus' world seemed similarly restless. It was stirred by the departure from scholasticism, which had
19.

Letter to Ulrich von Hutten, quoted in KiscH, supra note 3, at 111.

20.

1515.

21.
22.
RiTTRE,

1525.
On the influence of these political conditions upon Erasmus' thinking, see G.
ERASMUS UND DER DEUTSCHE HUMANISTENKREIS AM OBERRHEIN 25 (1937).
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oriented itself on a philosophical and theological tradition, to a philosophically pedagogical humanism based on experimentation. Imitation of the model of the Academy in Florence stimulated in other
scholars an interest in Greek literature. Thus, Erasmus read Latin
translations of Plato 23 as well as parts of the Aristotelian corpus before
he learned Greek.2 4 He also studied Plutarch and other authors influenced by Greek thinking, such as Cicero 25 and Seneca. For an
extended period of time, he joined the students who had gathered
around the humanists, More and Fischer. 2 He participated in the
discussions of an active literary circle, which was interested in social
questions, and strove for the inner regeneration of Western culture.
Here he was stimulated to occupy himself with Ockham and his philosophical followers. He nevertheless continued his studies of various representatives of Augustinianism, with which he had long been
acquainted, and also of Thomism, without, however, adopting their
2 7
social theories such as the epikie-doctrine.
Religious sentiments stirred Erasmus not only as a young monk,
but throughout his life. He continued to study the theology of the
times after having prepared himself through ardent reading of the
Greek church fathers, especially Jerome Hieronymus.2 8 Regarding
ecclesiastical policy, he most agreed with the British reformation theologian, John Colet (1467-1519),29 who rediscovered the early Christian community as a binding standard for ecclesiastical order.
Erasmus read Luther's early works in Latin; his slight knowledge
of German prevented him from reading the works in that language.
Over the course of fifteen years Erasmus maintained an increasing
distance from Luther, which prompted Luther to remark: "If I cut
open Erasmus' heart, I would expect to find mouths vainly laughing
30

there."

Throughout his life Erasmus suffered from the personal experience
of social disorders and wrongs done him. Born in Rotterdam on
23. KiscH, supra note 3, at 115.
24. He was well acquainted with the Nicomachean Ethics, Book V. See K. MmsSINGER, ERASMus VON ROTTERDAM 273 (1942) [hereinafter cited as MEISSINGER].
25. See ERAsMUs, M. TuILLn CICFRONIS OFFICIUM LIBRI III (1537).
26. J. RouscHAussE, ERASMUS AND FisiEn: Ts-sm CoRmEsPoNDEN E 1511-1524

(1968).
27.
28.

See KiscH, supra note 3, at 118.
His Apotheosis Capnionis describes how Hieronymus initiates the great Reuch-

lin into the community of saints. See TnoG, supra note 9, at 5.
29. MEISSINGER, supra note 24, at 98.
30. M. LuTrimR, S1mTric-E WmEmE (Tischreden) 2039, 2071 (1854).
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October 20, 1466 or 1469, the illegitimate son of the priest Rotger
Gerard, and a doctor's daughter, he was deprived of any natural or
social ties to his family and his native country. This fact accounts
for his emotional criticism of celibacy 31 as well as his preference of
a Wanderleben without rigid ties to class, city, or country. He was
orphaned at an early age, and his guardians's poor administration of
the inheritance from his mother left him financially insecure. 32 He
was further hindered by physical frailty.
When he was nine years old, he was brought to the Devonshire
cloister's school, which was under the direction of a community with
prereformistic tendencies, the Brothers of Communal Life. After
more or less involuntarily taking vows to the Augustinian rule in
1488, he was ordained to the priesthood in 149233 and then travelled
from Cambrais to Rome, where he was to serve the bishop. Following the failure of this plan, he worked in the diocesan chancellory with
occasional leaves of absence until a scholarship enabled him to study
theology in Paris. Although he was not a systematically educated
34
secular priest and possessed only a scanty knowledge of canon law,
he was nevertheless admitted to doctorate studies in Turin, where he
became known for his literary works. In transactions with his publishers, he experienced unjust treatment which deeply offended him, 35
an experience common to the legally unprotected authors of the time.
He remained constantly threatened with forced reintegration into
the monastic community, which had extended his leave of absence
several times. 36 After Erasmus had been granted a dispensation from
all external obligations to his order by Pope Julius II in 1505, he was
37
finally freed from all ties to the cloister once and for all by Leo X.
He lived as an independent author alternately in Belgium, in
England, and then, after 1521, in Basel, Switzerland. Alarmed by the
acceptance of the Reformation by the city council, he feared for his
independence there also and withdrew to Freiburg in Breisgau, Germany, where he met Ulrich Zasius, 38 in whom he found the model of
31.
32.
33.
34.
Abbatis
35.
36.
37.
38.

MEISSINCER, supra note 24, at 1.
KiscH, supra note 3, at 8.
Id.
The edicts and Papal decretals are mentioned deprecatingly in the conversation,
et Eruditae. TRoG, supra note 9, at 11.
MEISSINCER, supra note 24, at 25.
Id. at 59.
Id.
Id. at 46.
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a humanistically educated legal instructor. Later, after he had returned to the residence of his host, Basilius Amerbach, in Basel, his
health worsened in spite of careful treatment. Bonifacius Amerbach,
Zasius' most outstanding student, was appointed as his heir when
Erasmus became conscious of his approaching end. He died on
November 11, 1536.
Although Erasmus rarely expressed his views on the philosophy
of law in a strict sense, wherever it concerned the ethical consequences
proceeding from the principles of his philosophia christiana, he was
oppressed by the inadequacy of human laws and the flaws in the
public administration of justice. The suspicion that he himself was
unjustly dealt with never left him. For example, he bitterly complained about the customs officers who, upon his return voyage from
England, confiscated the money that he had earned. 39 He lamented
that innkeepers in Dover and Calais had tried to cheat him 40 and
suspected that his correspondence was intercepted or opened. 41 Always worried that someone might steal from him, rob him, betray
him, or in some other way unjustly take advantage of him, 42 he sometimes erroneously discovered intentions hostile to him. 43 Perhaps it

was for this reason that his own inclination to fulfill his legal responsibilities was notoriously weak, 44 and that he was on a few occasions
rightly criticized. 45 Accordingly, his often contradictory statements
on the value of law reflected his repeatedly disappointed hope for
that which is just according to divine and natural law as well as for
that which in the legal and everyday sense was, and claimed to be,
"justice." This tension prompted in him the agonizing feeling that
for him justice had been denied. This fractured relationship to the
agencies of justice makes it difficult for us to do justice to the legal
theologian Erasmus - a man doubting and suffering under "justice."
Erasmus expressed the idea basic to his social, theologically significant discourse in terms of the concept, caelesti philosophia Christi."46
39. Id. at 48.
40. Id. at 103.
41. Id. at 106.
42. Id. at 51.
43. Examples are the confiscation of his baggage on the occasion of a canal crossing, id. at 177, and the delayed delivery of his baggage from England to Basel in 1515,
id. at 181.
44. Id. at 110, 170.
45. He was especially criticized on account of his reverse translation of the Vulgata
text of Revelations 22:16 into Greeki See id. at 210.
46. A practical ethics for a humanity reborn through faith. See KIsca, supra
note 3, at 121.
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He understood it as practical, humanistic wisdom. Sustained by the
Graeco-Roman cultural legacy, it accepts the teachings of the New
Testament as its religious and ethical guideline and is thus also designated as philosophia christiana.47 It makes possible conduct directed
by reason and conduct in the spirit of Christian Holy Scripture, and
so, in connection with a better understanding of classical literature,
it leads to a new orientation for the whole of social life. This humanistically Christian existential dialectic includes, furthermore, the positing of norms for publc life in church and state. In his work, Ratio
seu Compendium verae Theologiae in 1519,48 Erasmus provided a
foundation for this philosophy in the form of an intellectualized theology and a spiritualized anthropology. 49 Different from both the
Augustinian-Thomistic monastic doctrine and the stoic-Ciceronian idea
of a lex naturae, this philosophy was supposed to pave the way for
an independently, theo-anthropologically conceived reform of life.
Against the background of this social orientation, Erasmus's works
contain novel theo-anthropological ideas concerning law and justice.
Even in his earliest publication, the Adagia in 1500, a collection
of quotations from classical Latin authors, he commented, for example upon the proverb, "summum ius summa iniuria."50 The later
Apophtegmata complements that work through a new interpretation
of socially critical selections from the whole of ancient literature.
Later, his Colloquia, "conversations" between typical representatives
of clerically and socially divergent groups, provided authoritative
directives in the spirit of the New Testament, especially of the Sermon
on the Mount.5 1 The Praiseof Foolishness,Enkomion Moriae in 1511,
which arose out of the discussion with Thomas More, the great Roman
Catholic utopian, and was dedicated to him, clearly articulated both
Erasmus' distress over the violence and injustice of the contemporary
powers and his deep awareness of the inscrutable contingency of
human fate. Erasmus perceived the helplessness of all social planning
in the face of uncontrollable chance events. In order to demonstrate
the impossibility of changing society from without, he portrayed to

This opinion is already to be found in P. WERNLE, DIE RENAISSANCE DES
16. JAHRHUNDERT 41 (1904) [hereinafter cited as WERNLE].
48. See KiscH, supra note 3, at 144.
49. See WERNLE, supra note 47, at 42 ("the theological program of Christian
47.

CHRISTENTUMS IM

humanism").
50. See KiscH, supra note 3, at 1.

51.

Id. at 121.
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his readers the vanity of the world so that they might come to see
that a true regeneration of life can proceed only from within.
Erasmus never proposed a specific theory of law and justice. In
this field of intellectual endeavor, he remained an ethical instructor
who, without authoritatively taking a position on particular questions
in the various sciences, wished to provide an ideal of social reform:
the humanization of legal legislation and administration by humanistically educated Christian jurists.
Initially, he presented his ideas in the traditional nomenclature
of monastic doctrine. Just as every other theologian of the age, he
had adopted its system of threefold spheres of law: the realm of
divinely revealed prescriptions, the area of justice as conceived of by
natural reason, and the field of laws historically originating in the
concrete world of politics. The students's conversation in the "Meal
of Fishes".5 2 in the Colloquia Familiara,for example, bears witness to

this view. This work was presumably planned before the formulation
of his own unique theology of law. One reads, "the divine laws are
immutable"; 5 the "natural law has permanent validity and is inviolable," 54 but "the laws which are conceived by men are valid by
authoritative precept or recognized custom."' 5
The "leges divinae" enjoy unlimited validity. Man recognizes
them in God's commandments, which are contained in the decalogue
and in the prophetic books of the Old Testament. 56 They represent
the Christian view that truths of faith concerning that which is right,
were posited by God and confirmed by Christ. As summarized in
the great commandment to love God and one's neighbor, the "ius
divinum'"provides the basis for a Christian life for all time. Erasmus
explains this trinitarian proposition through St. John's doctrine of
Christ as logos.5 According to this teaching, there exists a dialectical unity in difference in a theology of justice and law. Thus, Erasmus
coupled the theocratic revelation of laws from God, the "Lex Dei sive
Mosis,"58 with the Christocratic revelation of the Son, the "Lex Christi
52.
ET

Ixcovo4avia, DESIDERIUS EnAsmus ROTERODAMI, OPERA OMNIA EMENDATIORA
AucroRA Ed. 5, Vol. I at p. 799 E-F (Clericus Lugdunni Batavorum, 1703-1706;

photomechanical reprint, Hildesheim, Olms, 1962) [hereinafter cited as
53. Leges divinae sunt immutabiles.
54. Perpetua et inviolabilis.
55. ERAsus, supra note 52, I at 799 E-F.

ERAsMus].

56. Id.
See MEissiNGER, supra note 24, at 83.
58. The latter, e.g., by means of the suffragia populi, are, however, not universally
binding. See id.
57.
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sive amoris" and with the guidelines of the Holy Spirit, which also
lived in the ancient legal wisdom of humanitas.59
The lex naturae sive naturalis binds all men, Christian as well as
pagan. From this law results all that appears to the rational nature
of human beings to be fair (aequm), 0 proper (honestum),61 and just
(iustum).62 Here Erasmus recognized the Platonic spirit, wherein
"the just" is thought of in such a way that it is at the same time that
which is "correct" and "lawful." 63 The Platonist Erasmus remained
above all a proclaimer of the dialectical unity of the "beautiful and
good." Such harmony was more a religious experience and a poetic
perception than a logical conclusion. The equity (aequitas)64 and
concordance (concordantia) of the manifold ways in which the
phenomenon of being right according to natural reason are identical
with neither the consistency (aequalitas) of the natural laws of the
universe nor the congruency (congruentia) of the logical laws of
thought. Erasmus was not a predecessor of rationalistic doctrines of
natural law, nor did he merely repeat the Roman-Byzantine jurisprudence of equity, which, in connection with the aequitas canonica of
ecclesiastical law, had expressed the Aristotelian tradition of interpretation that liberalized the ius strictum whenever its "too generally fixed norms proved lacking for particular cases."6 5
The mere fact that the positive law of the leges humanae is in
constant need of correction manifests the conditional character and
mutability of all human customs, national laws, and judicial decisions
which constitute the positive expression or application of justice.
Thus, Erasmus pointedly stated, "[L]ex ab hominem non est lex,"
Laws made by men are not laws. Such laws have no place in his
theology of justice and law.
Erasmus granted such laws validity as a social ethic only when
they were consented to by "consensus utentium"c6 and were not the
result of a capricious exercise of power. Furthermore, he emphasized
that such laws are all too often useless, have "foolish and harmful" 7
59.
60.

ERASMUS, supra note 52, X at 1713 F.

61.

Id. at 114.

62.
63.

Id. at 65.
See id. at 118, A 20 (with bibliography).

64.
65.

Id.
Id.

66.

ERASMUS, supra note 52, at 799 F.

67.

Id. at 799 E (stulta et pestilentes).

See KiSCH, supra note 3, at 118.
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results, and even promote injustice wherever the ius strictum treated
unequals equally and equals unequally. 68 Positive justice is necessary and must be borne only for the sake of external freedom and
security. The recognition of the right to active resistance was, however, never mentioned and thus was practically excluded. Neither
the ancient ideas regarding the murder of a tyrant nor those canonistic doctrines that, since Thomas Aquinas, exculpated such an act in
exceptional circumstances can be found in Erasmus' work.
Erasmus' adherence to the traditional tripartite schema was further reflected in his use of traditional legal-philosophical terminology.
He utilized its basic concepts, iustitia and iniustitia, aequitas and
iniquitas, and lex and ordo, in the customary manner without any
speculative development of them. He illustrated them with examples
from Augustinian and Thomistic writings.
His mind, with its philologically critical bent, "was neither philosophically nor historically"69 determined, but rather ethically and religiously determined. He therefore respected above all the practical
ethical task of law. It was also for him one of the instruments of a
humanistic pedagogy modelled after the principles of a philosophia
christiana.
Thus, he was less occupied with contemporary jurisprudence than
with the jurists educated in it, especially with lawyers and judges.
He tested their usefulness against the standards of their social-ethical
vocation and criticized them according to the guidelines of a Christian
life. A strictly legal discussion of their arguments was not his intention.70 In spite of this, however, he did not fail to recognize the
legal profession's importance for the social order. Furthermore, he
respected jurists as a political power: "Still, they always remain the
71
leaders and directors of the greatest as well as of the smallest affairs."
In the preface to the Enkomion Moriae he highly praised the
scholarly Lord Chancellor to whom the book was dedicated, not,
however, without irony: "You are indeed such a skilled lawyer that
in your skilled hands everything - even if it is not of the best - takes
68.

See P.

MESNAED,

Lessor de la philosophie politique au 16e siecle 137 (3d ed.

1969) [hereinafter cited as MESNARD].
69. HuIZINGA, supra note 18, at 128.
70. See MESNAmSI, supra note 68, at 137 (erasme etait trop etranger aux choses

juridiques .... ).
71.

ERAsMus, DAs LOB

as DAs LOB].

DER

ToaRmrr 63 (W. Bubbe ed. 1949) [hereinafter cited

1546
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a favorable turn." 2 This passage expressed his doubts about the ethical value of forensic rhetorics.7 3 Only after being influenced by conversations with Zasius 4 and the young Bonifacius Amerbach75 did
he change his unfavorable opinion of the legal profession7 6 which he
had acquired from early Italian humanists.77 The reason for this
opinion was less the dubious official morality and antisocial greed
of many jurists than the lack of Christian humanistic standards and
the resultant overestimation of Roman law in the prevailing legal
technique.
Erasmus, therefore, esteemed above all the classical erudition of
the legal instructors, and of the younger students who deferred to his
authority. Jurists' methodical discussions did not interest him in
the least. His sparse comments on them consist primarily of a philologist's undifferentiated criticism of those barbari who "grow old over
their Accursian glosses," and of poetical lamentations that "the Muses
must grow cold in the company of Accursius, Bartolus, and Baldus. ' "
Erasmus' true motivation concerned the inhuman conditions of
the administration of justice. He viewed it as his task to free legal
administration from rigid, dogmatic precepts and to mitigate legal
proceedings through the influence of humanistic education according
to the philosophia christiana. For this reason, in Erasmus' work one
finds in place of theoretical legal discussion, only a sort of catalogue
of practical maxims for conduct embellished in a literary, practical
style and directed to legal administrators. His was an attempt at
reform through humanistically-educated persons who would reflect
a legal conviction derived from the experience of faith in the philo80
sophia christiana.
It was in this sense that Erasmus emphasized the value of good
habits founded on Christian principles for the exercise of justice. One
72.
73.
74.

On June 9, 1508, (Praefatio), id. at 13.
Id. at 62 ("what was the point of rhetorics when courts were unheard of?").
See B.H.D. Hermesdorf, Erasmus en de Juristen van ziin tiid, XV TIJDSKB.
v. RECHTSCESCHIEDENIS, 1-24 (1937).
75. See KISCH, supra note 3, at 109.
76. He asked Amerbach to inform him of those texts that he had found in "stunbling around in the fertilissimae iureconsultorum segetes." A joke? Irony? or Recognition? It is difficult to decide. See id. at 61.
77. In the Antibarbarorum liber unus (1520, but older), id. at 109.
78. Id. at 110.
79. Id.
80. Id. at 114.
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example is "honorability" (honestas), dealt with in the Ekomion
Moriae,81 where the particular duties of honestum were described and
explained. There he stated that true men of justice may be recognized
by their honesty, by their correct conduct, 82 as exemplified by Jesus
and his disciples in their simplicity (simplicitas) and natural feeling
for fairness (aequitas naturalis).83 His recommendations on how to
do away with certain faults that he had observed in law and government corresponded to this view. Wherever he appealed to practical
experience and understanding, it was not in terms of a scientism in a
Baconian sense but rather of a humanistic, Christian philosophy of
life. This philosophy proves itself in impartial 4 conduct towards
one's fellow man and service to the public good (publicis commodis
consulens).85

His real legal experience in this area was the experienced tension
between that which is right under positive law and that which Biblical directives command as right. Erasmus often emphasized that,
although laws for the common good are necessary for all citizens,
these should be founded upon only a few basic legal principles in a
generally comprehensible fashion. A legislator with a Christianhumanistic education should have the wisdom to limit himself to essential

67rotL. In addition to the ancient classical authors, both the

Old and New Testaments, particularly the Sermon on the Mount and
Christ's parables, offer exemplary directives to this purpose. 86 Such
a "studium honesti" would best guarantee a good, practical, and thus
popular legal order, if an educated governor were able to inflame the
civic spirit (adhuc animos civium inflammare) .87
Erasmus replied to the closely related question concerning the
existence and validity of unwritten law only by way of implication.
Basic concepts of prescriptive right such as v6gog &ypaqo or lex
non scripta were extensively dealt with by the most outstanding of
his students from the legal profession, Claudius Cantiuncula. 88 He
himself, however, never made use of them. This can be accounted
for by the restricting power of "consuetudines," which even Justinian
81.

DAs LOB, supra note 71, at 35, 39.

82.

ERAsmus, supra note 52, X at 1724D (iusta resticitas).

83. Kasc, supra note 3, at 118.
84. ERAsmus, supra note 52, IV at 696.
85. Id.
86. Id. at 595.
87. Id.
88. See KiscH, supra note 3, at 142.
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had granted the "usus" in relation to the "lex."8 9 In place of consuetudo as an external T-67ro of legal obligation, Erasmus emphasized
internal consensus, the common conviction of all participants in the
legal community. Just as all other authoritative representatives of
this popular legal conviction, Erasmus had the "honorable and educated" citizens in mind, who, without reflection, would act in accordance with their awareness of what is right, in conformance with the
New Testament's directives on loving one's fellow man.
The Erasmian philosophia christiana, although often approaching
the Aristotelian-Ciceronian aequitas doctrine in particular points,
comprehended this formulation on the whole not as a principle for
what is equitable but rather as a fundamental duty of justice in accordance with the new Testament law of love. Here he did not
mean the late Stoic
,Ea'L as found in the Byzantine jurispruKC
dence of equitability, which "was alien to the rigidity of classical
Roman law." 0 Just as little did Erasmus orientate himself on the
aequitas canonica of ecclesiastical law."' His notion of "consensus,"
as the standard for the rightness of social conduct based on custom,
was determined throughout by a philologically-humanistically literal
interpretation of the verba Christi, whose directives are binding for
all Christians praefinito, as prescribed.' 2 Guided by these precepts,
the philosophia christiana determines that to which one's fellow human being is entitled as a human being. Already in the Adagia,
Erasmus accordingly judges the ambiguous 9 3 proverb adopted from
Cicero, "4 summum ius summa iniuria, so that the formalistic application not only of laws and ordinances but also of fixed customs is
always in danger of being an unjust decision.9 5 Rigid verbal formulations are only the outer covering (cutis) of the internally effective
commands of Christian fraternity, upon which all presumption of
right really depends. '
Consequently, Erasmus had higher expectations for exemplary law-givers, whether rulers, instructors of wisdom,
89.

See B.

SCHNIIEDEL,

CONSUETUDO

IM

KLASSISCHEN

UND

NACHKLASSISCHEN

120 (1966).
90. See F. PRINGSHEIM, Ius aequum und ius strictum, XLII ZRG 644 (1921).
91. See C. LEFEBVRE, LES PouvoIRs DU JUGE AU DROIT CANONIQUE 64 (1938)
[hereinafter cited as LEFEBVRE].
92. See KISCH, supra note 3, at 174.

ROIISCHEN RECHT

93.
94.
95.

See id. at 55.
I De-Officiis 3.
KiscH, supra note 3, at 63.

96.

Id. at 65.
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or teachers of ethics, than for ordinances and regulations, written or
unwritten.
It was this conviction that made him so unwilling to praise literature from the commentators and glossators. In a similar manner,
he had a low opinion of the corpus juris civilis, the leges. His aversion extended no less to the decretum Gratiani, as well as the papal
decretals, "wherein no philosophia christiana is contained." 97
According to this personal aspect of that which is right as a
living, fraternally "Christocratic" justice among educated men, Erasmus rejected certain contemporary tendencies. These were the
growing excess of legal regulations and scientific doctrines and the
everywhere increasing tyrannic despotism of civil servants and officials, with whose permission or protection violent rulers issued commands and prohibitions for their own exclusive advantage, altering
long standing legal customs, 98 often by the indirect means of judicial
decisions. His desire for reform was therefore directed towards a
humanistically educated judicial estate exercising their office after
the philosophia christiana, without being "scientificized." He himself hardly ever encountered a factually existent popular judiciary.
Perhaps for this reason, it seemed to him to be above all a humanistically Christian obligation99 to first of all eliminate the misuse of
the existing judicial power exercised by the authorities, especially in
view of the increasing procrastination and artificiality in civil-law
cases which accompanied the growing influence of the procurators.
He considered the most important and most urgent task of a judiciary
reformed according to humanistically Christian principles to be the
quick, final, and impartial resolution of conflicts by means of common
sense (sensus commune).
In correspondence to his practical ethical religiousness, Erasmus
especially held the humanization of criminal law to be a postulate
of the philosophia christiana. His reform recommendations for this
area of law were based upon those of the patron of his order, Augustine, who, particularly in his letters,oo had explicated questions dealing with criminal law legislation and criminal procedure. Some of
these ideas may also be found presented in a similar manner in the
97. See LEFEBVBE, supra note 91, at 1, c.
98. EnA Sus,
supra note 52, V at 595DDFF.
99. After the model of the New Testament, especially the condemnation of "unjust judges" by Christ.
100. AuGUsTINE, EPiSTOLA 153, 617.
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writings of a German author of criminal laws, Johann von Schwarzenburg, both in his popular writings on combating crime and in his
Bambergische Halsgerichtsordnung of 1507.101 These writings had
been conveyed to him by the Nuremberger Christian humanist,
Willibald Pirkheimer, who was only five years younger than Erasmus
and who was a friend with similar convictions. Erasmus made special efforts to unite Plato's basic propositions on the concept of punishment and its purpose, with which he had become acquainted
through Seneca ' 02 and of the Christian command to love one's neighbor. One of Erasmus' main concerns here was the increase in serious crimes. He attempted to meliorate this situation with suggestions for raising the people's standard of living; his idea of linking
legal policy with social policy is strikingly modern-sounding. He
further hoped to serve the public legal peace through legislative
measures designed to strengthen legal security. 10 3 In a legal order
based on the philosophia christiana, the tendency to crime should
be combated by more thorough and more wide spread instruction
of the people. This seemed to him to promise more success and to
be more humane than drastic punishment. According to Erasmus,
rewards as encouragement for good deeds should be introduced, and
the number of punitive measures whose only purpose was intimida10
tion should be reduced. Just as Augustine had already attempted, 4
Erasmus wanted to limit capital punishment to a small number of
serious offenses.10
Permanent imprisonment should be allowed only
for "natures of a slavish or beastial kind," such as compulsive or
habitual criminals, who, in Plato's opinion, are incorrigible. In order
to prevent a criminal from repeating his crime, transgressions committed only once should be punished with mild sentences for rehabilitation. This seemed to him better than to deliver a fellow
human being, even a fallible one, to death. Satisfaction of revenge
could never be the basis for punishment. 10 6 In criminal trials, the
defense had to be given a chance, and all sorts of violence had to
be renounced.
101. See WOLF, supra note 6, at 115.
102. He held him for inspired by Christ in his trinitarian preexistence. See MEISSINGER, supra note 24, at 116 A; KiscH, supra note 3, at 121(3).
103. In a manner similar to Schwarzenberg, who published a work of his own,
Wiiderkdas Mordlaster des Raubens. See WOLF, supra note 6, at 116, 135.
104. Through the personal counseling of Roman magistrates. ERAS.mus, supra note
52, IV at 595 F, 597 B, D.
105. Id. at 597 D.
106. Id. at 600DD.
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Already at the beginning of the sixteenth century, Erasmus'
thoughts on right were extended in his social-ethical thinking to the
proposal of a social-pedagogic idea of a reform following from his
philosophia christiana. Although there are at this time only a few
statements on this Christocentrically' 07 formulated social theology
in his writings, these are fundamental propositions which clearly allow the outline of a religiously humane regeneration of the European
social order to be seen. He demonstrates the combination of Biblical precepts and the wisdom of ancient scholars without referring
back to the medieval scholastic tradition. 0 8 As already implied by
the Erasmian criticism of the agencies of justice, these social-theological ideas point to a radical, Christologically humanistic transformation of that which is established. They arose out of the internal religious experiences that he had in studying the Greek New
Testament, experiences he himself termed "renewal" or "rebirth"
(renascentia). The aim of these ideas was the "re-establishment
9
of the well-founded nature" (instauratio bene conditae naturae)1
of Christian humanistically lived existence and not merely philosophically, scholastically contemplated existence.
In his Handbook for Christian Soldiers (Enchiridion militis
christiani), he set forth a social-pedagogical model for such a life." 0
With this work, however, he could not have intended a polemic for
Luther, as has been supposed. For the small handbook, written in
1501, was published as early as 1503, and had already been read by
Luther, who concerned himself with the opinions expressed therein.
To be sure, after the second edition in 1518, not a few readers understood it in a manner similar to Albrecht Dfirer, who recorded
in his travel diary of 1521 11 that Erasmus might, "ride forth at
Luther's side as a true knight of Christ." Here he was obviously
thinking of the attractive title of Erasmus' book. This work relates how a Flemish man of arms becomes acquainted with the ethical power of the philosophiachristianain conversations with Erasmus.
Erasmus' counsel consists of a "synthesis of devotio moderna and a
humanistic disposition,""12 that should equip one for the good strug107. "Christ is the central point to which one should relate everything." WEnNLE,
supra note 47, at 24.
108. See KiscH, supra note 3, at 122 f.
109. ERAsmus, supra note 52, V at 141 F.
110. See KiscH, supra note 3, at 123 (with bibliographical recommendations).
111. ALBRacnT DnixR, SCHIMUFN, TAGEBiiCHER, BRIEFE- 76 (M. Steck ed. 1961).
112. MEIssiNGER, supra note 24, at 71.
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gle of life. Enchiridion means "a dagger," a short sword, such as
the ones then worn to repulse overfalls. 113 It did not then serve for
attack but rather for defense'14 in the troubles and plagues (militia)
15
of life.1
The enemy in this vital struggle is the Satanic power of temptation which can only be overcome with Christ's help. The Lord saves
the man of good will", ; from spiritual death and strengthens him to
serve God and his fellow man. This task requires no special scholarship but, instead, rational simplicity (simplicitas), an upright naturalness of the soul, and an open character, as Plato had already taught."-This unspoiled simplicity strengthens one's faith" s if accompanied
by the correct understanding of the Evangelium in its original language. Here it is helpful to have the knowledge gained "in passing,
as it were" (quasi in transcursu) from the humanistic "school for recruits" (tirocinium) as a useful preparation for a Christian soldier.1" "
A simplification of public life and an internalization of personal life
together constitute an essential element of Erasmian social reform.12°
The goal of this reform should be the realization of a fraternally
Christian and rationally humanistic community on the "path of justice" ( Tl Katoo-vv-q086s).
In the Enchiridion, love of neighbor is, therefore, the foundation
supporting the external, as well as internal, order of social life. The
consequent primary duty is the recognition and conservation of the
rights of one's fellow man. It is not without instructional intention
that it is precisely a member of the martial estate to whom this is
made clear, to a figure who spiritually combats his passions, who
steels his mental powers through intellectual exercise, and who,
through his voluntary obedience and subservience,'" should dem113.

Id.

114. Id. at 37, 23 ("It serves for your protection.").
115. Id. at 74.
116. In contrast to Luther's determinism, Erasmus states: "We have to want to
proceed upon the path of justice, whereby this 'we have to' naturally includes predestination in a dialectical fashion." See id. at 76.
117. In his doctrine of the spiritual indestructibility of the soul. See id. at 87.
118. Id. at 92 (with documentation).
119. ERASMUS, supra note 52, IV at 31, 35, and others according to Augustine's
doctrine of "that which is truly useful, 'the true goods' (utilia bona)." See MEIsSINGER,
supra note 24, at 92, 369.
120. See KisCH, supra note 3, at 122 f.
121. ERASMUS, supra note 52, IV at 44, 17.
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onstrate that he is fitting to be a model for mutual respect of the
rights of others.
In a manifesto for European efforts towards peace, written as
early as the time of the League of Cambria 1 22 and published in 1517,
Erasmus proposed, in connection with other pacifist writings, 1 23 a
model for a universal Christian-humanistic peace arrangement. This
Querela Pacis 24 is one more example of a poetic form of the philo-

sophia christiana, in as much as it allows a personification of peace
to speak.
Peace laments that she is assailed "contrary to justice," and "must
suffer injustice from unjust men."'

25

This contradicts God's natural

order, which, for the preservation of all creatures, demands peaceful
settlement and the distribution to each according to that due him
by nature. Rational men educated in the wisdom of the ancients
are commanded even more bindingly to follow the teachings of
''
Christ, whose precepts "greatly surpass the teachings of nature."

26

Nevertheless, disunity and strife dominate human relations everywhere: in the city-halls the elected officials wrangle with each other;
advocates quarrel in court; 27 the noble houses compete with each
other for higher positions, just as those in higher education and the
priests in the churches do;' 28 and even in the cloisters there is dissension among those very men of the order who are supposed to be
examples of a peaceful disposition. But no one heeds the warning
'1
of the prophet Isaiah, who praised freedom as the "work of justice," 29
or the admonishment of the Apostle Paul, 130 who announced the "God
of Peace" to his community and called all Christians "messengers
of peace." This authority from both Testaments of Holy Scripture
demands of Christendom the observance of a life order of "peace
122. Agreed upon in 1408 (between France, Spain, and the Italian states).
123. Such as Dulce Bellum inexpertis (1536). See KiscH, supra note 3, at 131;
ERAsmus, KLAE DES FRiEDENS 99 (A. von Arx trans. 1949) [hereinafter cited as von

Arx].
124. Cf. the famous letter against war to Anton von Bergen (March 14, 1514).
125. von Arx, supra note 123, at 9.
126. Id. at 18.
127. procuratores = specialized jurists. Id. at 19.
128. The administrators of the hierarchical official functions of the Church are intended 'here.
129. Isaiah 66:9, 32, 17 f.; 48, 18, 22; 52, 7.
130. Rom. 1, 7; 3, 17; 12, 18; 15, 33; 1 Cor. 1, 3; Col. 3, 15; Phil. 4, 7; Eph. 6, 15;
Thess. 5, 23.
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and accord"'131 which must be realized above all in the ecclesiastical
community. In contrast to this command, it is precisely among the
Christian peoples and states that hate and envy are increasing,' 32 and
their rulers act for the most part out of greed and desire for fame.
1 33
They even make war in the name of the cross.
To counter this calamitous development, an inner conversion
was necessary, which one could recognize through external signs of
a readiness for reconciliation. Such signs might be peace treaties
and alliances for protection among regents against the more aggressive among them;13 4 the laying aside of exaggerated national pride on
the part of those in power;' 35 continually reaffirmed respect for the
law by all citizens; or, finally, the fulfillment of the longing for peace
of every man who lives satisfied with that which he has in Christian
humility and simplicity,'131 and who recognizes the folly of war. Not
only is war incapable of producing the goods of life; it cannot even
37
protect them.'
Erasmus outlined the paragon of a "good ruler" in order to factually preserve, spiritually strengthen, and intellectually reinforce the
Christian humanistic culture in Europe. This portrait, as presented
in his Textbook for the Instruction of a Christian Head of State, was
modelled after the "Mirror of Princes" (speculum regis) archetype
inaugurated by the classical KVpOV 7TraLELa . It was similar in its
thematic and pedagogic intention to the "Weiskoenig" of the Emperor
Maximilian I, his prominent patron. The title alone, Institutio principis Christiani, indicates the three-fold meaning of the book in the
spirit of the philosophia christiana. It is designed, first of all, for
teaching, for the methodically conducted education of the young
ruler; secondly, for the religious-ethical instruction in a Christian way
of life in accordance with the "institution" of the Creator; and thirdly,
for the establishment of and the demonstration of a standard according to which the princeps should be instituted into office and under
which he should be initiated into his high duties. This work was
dedicated to the then still young Prince of Spain and future Emperor
131.
132.
133.
134.
135.
136.
137.

von Arx, supra note 123, at 13.
Id. at 48.
Id. at 52.
Id. at 64.
Id. at 70.
Id. at 75.
DAs Lon, supra note 71, at 44.
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Charles V, who later named his advisor Erasmus, famous as praeceptor
38
Germaniae.1
This model's literary opposite,139 the archetype of the ethically
depraved political ruler, from which the Erasmian portrait of a king
set itself apart, was Machiavelli's The Prince, which appeared in 1513.
Its historical contrast was the fame thirsty Duke of Burgundy, Charles
the Bold. A humanistically educated, truly Christian princeps should
revoke such standards spurning the short-lived delusion of gloriamundi, he would be able to resist the temptation to the contemporary
greed for money and power. A lesser regent could also become great
by renouncing pompous shows of splendor, which only seemingly lend
authority, but which in reality lessen it, because the resulting indebtedness makes him dependent upon usurers.
The external grandezza which Machiavelli admired would be
unfitting for a humanistically Christian ruler, just as an impatiently
haughty striving for power could only give the illusion of strong
character (virtl in a Machiavellian sense). A truly "first man"
(princeps) in the state should distinguish himself from others through
self-discipline and temperance. He should not be merely a man in
power who domineeringly commands over subjects but rather a ruler
who treats the citizens of his country whom God has entrusted to
him "as a good father'

140

does who protects and guards his children.

On this account, ambitious conquerors like Alexander and Caesar
could not be examples for Christian-humanistic statesmen. 14 ' Genuine virtus, understood by Erasmus in the ancient Greek sense of "fitness" ( aEp7-e

), is to be recognized by a thorough appropriation of

classical and, more importantly, Biblical wisdom.' 4 2 A princeps
christianus, as the "first among Christians," must furthermore show
himself to be well informed on the circumstances of life in his country.
For this purpose, courtly education and practical information alone
do not suffice. This high task also requires a philanthropic nature
which understands how to act prudently in order to be able to reign
1 43
in a manner both popular and respected.

138.
139.
140.
141.
142.
143.

See Kiscu, supra note 3, at 112.
MFSNARD, supra note 5, at 91.
ERASMUS, supra note 52, IV at 570 E.
Id. at 567 A.
Id. at 587 C.
For this problem as a whole, see MESNARD, supra note 5, at 91.
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A master of instruction 144 who, in his own conduct, demonstrates
humanistically Christian humanity must then be the authoritative
example for the young ruler. He should be an irreproachable man,
experienced and incorruptible, who radiates dignity (auctoritas) and
magnanimity (generositas).14 5 Only if this teacher is intellectually
gifted and spiritually credible will it be possible for him to give his
student, the future ruler, insight into the limits of his power - limits
set by the equality of all before God - and to convince his pupil of
a ruler's binding obligations to Christ's law, so that he will thus be
willing to follow the precepts of the philosophia christiana during
his reign.
It is here that Erasmus's uniquely-developed doctrine of aequitas
christiana becomes important in a practical political sense; "the congregation members's equality in the reception of the sacraments of
Baptism and the Eucharist" provides the basis for an equality of
divinely prescribed duties for rulers and those ruled. Therefore, before his inauguration a Christian humanistic regent, in that he is
subject to the law of love like everyone else (aeque ctim omnibus)' 46
must swear an oath to respect the rights of all of his fellow men.
External ceremonies such as the unctio et coronatio are less important for the institution of the Christian ruler than his inner willingness to conduct himself according to the standards of a Christian
life. Erasmus described this phenomenon with the image of "three
circles" (circuli tres) or estates that revolve concentrically around
47
Christ, the Lord and Center of Christian life.'
Erasmus anticipated Luther's "doctrine of the three estates" (the
military, the education, and the economic estates) and approached
the traditional Thomistic social division (into the noble, the city,
and the country estates) by attempting to describe the political and
military, spiritual and intellectual, and economic and pragmatic social structures of his age and by attempting to found this order upon
the law of love of one's neighbor as prescribed in the New Testament.
144. Id. at 93 (Dans la personne de son prcepteur).
145. ERASMUS, supra note 52, IV at 562 C.
146. Id.; DAs Lon, supra note 71, at 115. It is the standard according to which
Christ will require that everyone give account at the Last Judgment.
147. "Apparently Christ didn't occur to him?" Erasmus asks about a Dominican
who, in danger of death, calls upon five saints. TRoc, supra note 9, at 39 (in the dialogue "Naufragium").
See KiscH, supra note 3, at 126 f.
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In this order, every baptized Christian is a "carrier of the good
news" (evangeliophorous),148 who is commanded to conduct himself
according to the aequitas christiana and to defend it in word and
deed. 1 49 The whole of all Christian-humanistically educated members of the existing social community would so come to make up a
"living law" (viva lex). This society, constituted in the "order of
love," is to recognize and activate its religiously humane spirit in mutual solicitude. This unity is correspondingly divided into three life
circles: the congregation of the faithful and the churches; guilds
and estates; and the communities of nations and states. These
circles should be administrated by patriarcal regimentation in marriage and the family, magisterial officials in towns and cities, and
territorial government in the provinces and in the state. Above all,
undeserved poverty should be ameliorated and insensible oppression
countered, such as that exposed by Erasmus in the example of the
private tax collectors' unscrupulous practices (vectigilia exactores).
Instead, the best possible distribution of moderate prosperity among
the people should prevent social envy and encourage charity towards
one's fellow man (caritas hominum). Orphans and the physically
handicapped, as well as the mentally disturbed, must be provided for
through voluntary charitable organizations. The then raging epidemic of syphilis, which Erasmus realistically described in a dialogue,
was also to be combated hygienically. Erasmus found a model for
the practical solution of such problems in the social reformer, Luis
Vives, who lived from 1492 to 1540 and who was one of the founders
of a humanistic social pedagogics in the spirit of charity.
Erasmus' sympathy for socially disadvantaged fellow human
beings, especially for those of illegitimate birth, 1 0 was so strong that
he placed not only the provision for, but also the prevention of, such
cases under the demands of the law of love towards one's neighbor.
This is very clear in the case of the accelerating increase in the rate
of population growth (thoughtless multiplication of the genus hominum) .151

148.

Cf. his dialogue, "Cyclops sive Evangeliophorus."

TRoG, supra note 9, at 61.

149. Id. at 23 f.
150. Thus, in the "Enkomion Moriae" he criticizes the fact that "nowadays it still
seems to be considered a proof of noble birth to publicly proclaim where one let out

his first screams."
151. Id. at 25.

DAs

LoB, supra note 71, at 22.
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In the face of this urgently demanded concern for one's fellow
man, whoever still adheres to selfishness' 52 conducts himself not only
in conflict with the spirit of Christian discipleship but also in conflict
with all practical reason and thus subjects himself to the merely illusory "law of foolishness"'1 3 which never grants others, but only
54
oneself, to be right.1
As to the influence of the legal thought of Erasmus' philosophia
christiana, three basic principles have proved to be of lasting importance.
The first of these is the Christian-humanistic recognition of the
idea of temperance (temperatio) in its social-ethical importance as
the basic political virtue for the moderation of all men and powers in
their claim to recognition. Only that which is fitting for political
life in interdependence or which is suitable15 5 can be demanded by
any political or social power or by any party or group. This principle
has until today served Christian-humanistically educated politicians
as justification for the ethically and legally formulated obligation to
maintain peace according to treaties agreed upon. The willingness
to reach a settlement has thus become a generally-respected principle
of international legal practice.
Second, the similarly recognized idea of freedom liberatas in
the form of external and internal autonomy of every legally constituted political corpus has led to the socially and ethically binding
demand that each nation should be assured mutual independence
from the others in international affairs. Founded in the Christian
respect for the rights of one's fellow man and in the humanistic
postulate of personal integrity, the political ideal of freedom has continually extended its influence to the present day.
Third, the Christian-humanistic principle of justice (iustitia) as
understood in the philosophia christiana by no means experienced
a "most primitive" new articulation' 5 6 but rather a composition capable of development in a practical, comprehensible manner, oriented
to the observation of justice in dealings with one's fellow man. It
152. Id. at 43, 83.
153. Id.; see TROG, supra note 9, at 159 (civil servants and police); id. at 47 (lower
nobility); id. at 93 (merchants and shopkeepers); id. (the commanders of mercenaries).
154. Id. at 101 (unqualified lawyers).
155. Aequitas temperata. See KIscH, supra note 3, at 326.
156. HUIZINGA, supra note 18, at 183.
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formed the basis for an increasingly recognized self-obligation among
European states: the obligation to the principle of a "constitutional
state" in which every man "with a well-regulated mind,"15 no matter
to what estate or nation he belonged, could participate in the construction of unbiased self-administration and jurisdiction.
A closing view of Erasmus' legal and theological precepts obliges
us to retain the same skepticism that was proper to him. The doubt
arises whether he, who has been judged in so many different ways
in the intellectual history of Europe, can still be intellectually and
spiritually authoritative for us. Was he a Christian legal thinker at
all? Or is Karl Barth right when he says, "Philosophia christiana as
taught by Erasmus has never been factual reality; wherever it was
philosophia, it was not christiana; wherever it was christiana, it was
' 8 Was it then merely ethica christiana, and, as
not philosophia."'
such, was it to a great extent determined by secular ratio? Are
not Erasmus' social-theological directives more like a compendium
of human, practical wisdom, a program for a Christianity that is not
endangered by the world and that does not entail the unconditionally
binding risk of Christian faith? Must we not rather agree with
Troeltsch1 9 when he writes of "Erasmus' legal sermons in the style
of Jesus" and judges that they have their origin in a "merely conceived-of historical Christianity" but do not correspond to an actually lived Christian life?
That may appear to be the case for the reader four and a half
centuries after the death of the great synthesizer of law and religion,
in an age of general deprecation, and of even conscious repression,
of Christian legal truths. To the contemporary reader these works
are presented in a manner often somewhat embarassingly emotional
and pedagogical or too simply home made moralistic; and Erasmus'
legal theology of the philosophia christiana seems to have been too
cautiously composed in the turbulent age of the Reformation. However, does not precisely the straightforward directness of his social
analyses, which are worthy of our consideration bear witness to the
pervasiveness of the Christian modesty and the Socratic self-restraint
of a man of Christian faith who "knows that he (in truth) knows
nothing"?
157. T. FONTANE, CAUSEHIEN UBEt THEATER, vol. 2 at 151, vol. 3 at 5581 (quoted
from Werke (Miinchen: Nymphenberger Verlagshandlung, 1959)).
158. K. BARTH, I KncHm.xcH DocmAvc 1, 4 (1935).
159. E. TROmETSCH, IV GESAMMELTE SCHrIFTEN 737 (1965).

